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Genel Information

Genel Bilgi

Degerli meslektasim kongremiz gecen yil oldugu gibi tiim hukuk
alanlarina hitap edecek olup birbirinden farkli bircok hukuki meselenin
ele alinmasini boylece akademik literatiire her agidan 6nemli katkilar
sunmay! hedeflemektedir. Kongremizin gecen yil yogun bir katilimla
gerceklesmesi ve ¢cok sayida akademisyenin dikkatle takip ettigi bir
akademik toplanti haline gelisi bu y1l da devam ettirmemiz hususunda
bizleri tesvik etmistir. Kongremizi sizlerin destegi ile geleneksel
hale getirmeye gayret gosterecegimizi gururla ifade etmek isteriz.
Kongremize katiliminiz bizlere onur verecektir. Selam ve Saygilarimla.
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Partners of Organization

Destekleyen Kurumlar
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Boards & Commitees

Kurullar ve Komiteler

BiLiM KURULU

Prof. Ass. Dr. Sc Mensur Morina
University for Business and Technology (UBT), Kosova

Prof. Dr. Besa Arifi
South East European University (North Macedonia)

Prof. Ass. Dr.sc Sevdai Morina
University for Business and Technology (UBT), Kosova

Prof. Asoc. Idriz HAXHIA]
Defense Academy “Akademia e Mbrojtjes’, Albanian University, Albania

Dr. Sc Arian Kadriu
University for Business and Technology (UBT), Kosova

Kolomoyets T. O.
Dean of the Law Faculty of Zaporizhzhia National University

Makarenkov O. L.
Deputy Dean of the Law Faculty of Zaporizhzhia National University for Interna-
tional Affairs

Vladimir Troitsky
Associate Professor at St. Petersburg State University

Nuran Koyuncu
Ph.D., Professor, Dean of the Law Faculty of Necmettin Erbakan University

Abdulkadir Yildiz
Assoc. Professor, Deputy Dean of the Law Faculty of Necmettin Erbakan University-
Constitutional Law

Huseyin Cagri Corlu
Assistant Professor from International Public Law department of Necmettin
Erbakan University

Onursal Cin
Assistant Professor, Law Faculty of Necmettin Erbakan University-Criminal Law

Ahmet Akman
Assistant Professor, Law Faculty of Necmettin Erbakan University-Administrative
Law
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Siiheyla Zorlu
Assistant Professor, Law Faculty of Necmettin Erbakan University-Civil Law

Baki Mulayim
Assistant Professor, Law Faculty of Necmettin Erbakan University-Labour Law

Banu Bilge Sarihan
Assistant Professor, Law Faculty of Necmettin Erbakan University-Civil Law

Mahmut Kizir
Assistant Professor, Law Faculty of Necmettin Erbakan University-Civil Law
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ACILIS PROGRAMI

13 Mayis 2022, Cuma
Saat: 12.00-13.00
https://event.webinarjam.com/register/1162/n7xm2f5ky

Prof. Dr. Nuran KOYUNCU
NEU Hukuk Fakiiltesi Dekani

Prof. Dr. Muharrem KILIC

Tiirkiye insan Haklar ve Esitlik Kurumu Baskani

“Insan Haklar Diisiincesinin Kurumsallasma Seriiveni:

Ulusal Insan Haklar1 Kurumlart”
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13.05.2022 CUMA - I. OTURUM - HUKUK TARIiHI
https://event.webinarjam.com/register/1163/5vIig9fn60
14.00-15.30

Oturum Bagkani: Prof. Dr. Sevgi Giil AKYILMAZ
(Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi)

Prof. Dr. Sevgi Giil AKYILMAZ

Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi

Uygulamadan Ornekler Isiginda Osmanl Aile Hukukunda Zorlayici Velayet
Yetkisi ve Hiyar'iil Bulig Miessesi

Dog. Dr. irem KARAKOC
Dokuz Eyliil Universitesi Hukuk Fakiiltesi
Vatandaslik Kavraminin Tarihi Kokleri

Dr. Ogr. Uyesi Siileyman Emre ZORLU
Gaziantep Universitesi Hukuk Fakiiltesi
Osmanl Aile Hukukunda Velayet

Dr. Ogr. Uyesi Ebru KAYABAS
Istanbul Universitesi Hukuk Fakiiltesi
1917 Tarihli Hukuk-1 Aile Kararnamesi

Dr. Ars. Gor. Mahmud Esad KALIPCI
Istanbul Universitesi Hukuk Fakiiltesi
Cumbhuriyet’in Ilk Yillarinda Miiftiiniin Medeni Hukuk Uygulamasina Katkisi

13.05.2022 CUMA - 1. OTURUM - MEDENI HUKUK
https://event.webinarjam.com/register/1164 /zylzBb7gk
14.00-15.30

Oturum Baskani: Prof. Dr. Mehmet KILIC
(Ankara Yildirtim Beyazit Universitesi Hukuk Fakiiltesi)

Prof. Dr. Mehmet KILIC
Ankara Yildirim Beyazit Universitesi Hukuk Fakiltesi
Yabanci Para Borglarina Iliskin Kefalet S6zlesmesinde Uyarlama

Dr. Ogr. Uyesi Ayca ZORLUOGLU YILMAZ
HacettepeUniversitesi Hukuk Fakiiltesi
Ismarlanmayan Seyin Gonderilmesinden Dogan Zararin Tazmini

Dr. Ogr. Uyesi Mahmut KiZiR

Necmettin Erbakan Universitesi Hukuk Fakiiltesi

Yabanci para Borcu ile Milli Para Borcunun Birbiriyle Takasinda Ozdeslik
Sartinin Degerlendirilmesi

Dr. Ogr. Uyesi Eda SAHIN SENGUL

Bogazici Universitesi Hukuk Fakiiltesi

Tiirk Borglar Kanunu Kapsaminda Sebepsiz Zenginlesmede Geri Vermenin
Kapsami

Ars. Gor. Aygiil KIZILAY GUNEYLIOGLU
Kirklareli Universitesi Iktisadi ve Idari Bilimler Fakiiltesi

Borcun Alacakl veya Baskasi Tarafindan ifasina izin Verilmesi Usulii

K
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13.05.2022 CUMA - II. OTURUM - ROMA HUKUKU
https://event.webinarjam.com/register/1165/gwyrki6gv
16.00-17.30

Oturum Baskani: Prof. Dr. Nadi GUNAL
(Ankara Universitesi Hukuk Fakiiltesi)

Prof. Dr. Nadi GUNAL
Ankara Universitesi Hukuk Fakiiltesi
Roma Hukukunun Gliniimiize Etkileri

Dog. Dr. Mustafa YESIL & Av. Omer ORGEN

Necmettin Erbakan Universitesi, Sosyal ve Beseri Bilimler Fakiiltesi
Necmettin Erbakan Universitesi Yiiksek Lisans Ogrencisi

Hukuk Ag¢isindan Argiimantasyon ve Argliman Haritalama

Ars. Gor. Betiil YAKAR
Necmettin Erbakan Universitesi Hukuk Fakiiltesi
Roma Hukuku’'nda Cevre Hakki ve Korunmasi

Ars. Gor. Seda BAS
Cukurova Universitesi Hukuk Fakiiltesi
Roma Hukuku'ndan Giinlimiize Iptal Edilebilirlik Kavrami

13.05.2022 CUMA - II1. OTURUM - MEDENI HUKUK
https://event.webinarjam.com/register/1166/yy6rob7In
16.00-17.30

Oturum Bagkani: Prof. Dr. Hayrunnisa OZDEMIR
(Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi)

Dog. Dr. Abdulkerim YILDIRIM

Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi

Arsa Payr Karsihgl Insaat Sozlesmelerinin Tiiketici Islemi Sayilip
Sayilamayacagi Sorunu

Dr. Ogr. Uyesi Duygu KOCAK DIKER

Kocaeli Universitesi Hukuk Fakiiltesi

Uciincii Kisilerin Haklar1 Baglaminda Arsa Pay1 Karsihigi insaat Sézlesmeleri
ile Gelir Paylasimlh Ingaat Sézlesmelerine iliskin Yargitay Kararlarinin
Karsilagtirilmasi

Dr. Remzi DEMIR

Ankara Bélge Adliye Mahkemesi Uyesi

Pazarlamacilik Sézlesmesinde Sekil Serbestisi Kuralinin Istisnalarinin
Degerlendirilmesi

Ars. Gor. Hasan Ali GUCLU
Ufuk Universitesi Hukuk Fakiiltesi
Internet Bankaciliginda Bankanin S6zlesmeden Dogan Yikiimliiliikleri

Ars. Gor. Tugge KILICGIL CICEK

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi

Tirk Borglar Kanunu Madde 344/2 Hikkmiiniin Hakimin So6zlesmeye
Miidahalesi Agisindan Degerlendirilmesi
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13.05.2022 CUMA - III. OTURUM - iINSAN HAKLARI VE DEMOKRASI
https://event.webinarjam.com/register/1167/2zwprhl0z
18.00-19.30

Oturum Bagkani: Dog. Dr. Abdulkadir YILDIZ
(Necmettin Erbakan Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi Fatma Duygu BOZKURT

Pamukkale Universitesi Hukuk Fakiiltesi

Ureme Hakki: Ayrimci Mevzuat Hiikiimleri ve Uygulamalara iliskin Bir
Miilahaza

Dr. Ogr. Uyesi Aysen SEYMEN CAKAR
Anadolu Universitesi Siyasal Bilgiler Fakiiltesi
Kadinin Insan Haklarindan Bir Sapma Ornegi: Cocuk Gelin Uygulamasi

Dr. Ogr. Uyesi Ridvan DEGIRMENCI
Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi ]
Hans Kelsen Diisiincesinde Demokrasi Teorisi ve Hukukla Iligkisi

Av. Cemil KOC
Konya Barosu
Insan Haklarinin Sporda Yatay Uygulanabilirligi

13.05.2022 CUMA - III. OTURUM - TICARET HUKUKU
https://event.webinarjam.com/register/1168/3vpr2fno8
18.00-19.30

Oturum Bagkani: Prof. Dr. Hayri BOZGEYIK
(Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesr)

Dr. Ogr. Uyesi Serdar HIZIR
Atilm Universitesi Hukuk Fakiiltesi
Anonim ve Limited Sirketlerde Pay Sahipleri S6zlesmesinin Aleniyeti

Dr. Ogr. Uyesi Muzaffer EROGLU

Bogazici Universitesi Hukuk Fakiiltesi

Yonetim Kurulu Bagkani ve CEO'nun Ayr Kisiler Olmasi Diizenlemeleri
Isiginda Anonim Sirketlerde Yénetim Kurulunun Denetim ve Gézetim Odevi

Dr. Ogr. Uyesi Aydin Alber YUCE

Erciyes Universitesi Hukuk Fakiiltesi

7405 Sayili Spor Kuliipleri ve Spor Federasyonlar1 Kanunu'na Gére Spor
Anonim Sirketlerinin Diger Anonim Sirketlerle Karsilastirilmasi

Ars. Gor. Gamze CAKI CIFCI . '
Bolu Abant Izzet Baysal Universitesi Iktisadi ve Idari Bilimler Fakiiltesi
Anonim Ortakliklar Ozelinde Tiizel Kisilerin Kisilik Hakkinin Korunmasi

Barkin OZYURT
Bilkent Universitesi Hukuk Fakiiltesi
Deniz Gemileri ve Hava Araglarinin Tabiiyetinin Tayininde Basvurulan

Sistemler ve Tiirk Hukuku’'nda Kabul Edilen Yaklasim

E



13-15 Mays | May 2022

l uluslararas: « international tt-1/11
3

hukuk kongresi + law congress

13.05.2022 CUMA - IV. OTURUM - ANAYASA HUKUKU
https://event.webinarjam.com/register/1169/9vynqf7x5
20.00-21.30

Oturum Bagkani: Prof. Dr. Yiiksel METIN
(Stileyman Demirel Universitesi Hukuk Fakiiltesr)

Dog. Dr. Abdulkadir YILDIZ

Necmettin Erbakan Universitesi Hukuk Fakiiltesi

7393 Sayili Kanun’la Milletvekili Se¢imi Kanunu ve Bazi Kanunlarda Yapilan
Degisikliklerin Demokratik Degeri

Dr. Ogr. Uyesi Semih Batur KAYA
Trabzon Universitesi Hukuk Faktiltesi
2017 Anayasa Degisikligi Sonrasi Yarginin Tarafsizlig1 ve Bagimsizligi Sorunu

Dr. Ogr. Uyesi Nizamettin AYDIN & Tahir DEMIR

Kiitahya Dumlupinar Universitesi Iktisadi ve Idari Bilimler Fakiiltesi & Kiitahya
Dumlupinar Universitesi Doktora Ogrencisi

1982 Anayasasinda Milenyum Sonrasi Degisikliklerin Dinamikleri

Dr. Ogr. Uyesi Abdurrahman TEKIN

Yalova Universitesi Hukuk Fakiiltesi

Karsilastirmali Hukuk Baglaminda Baskanlik Sistemlerinde Biit¢enin
Kanunlasmasi Siirecinde Yasamanin Konumu

13.05.2022 CUMA - III. OTURUM - INSAN HAKLARI
https://event.webinarjam.com/register/1170/0v8rkfgl4
20.00-21.30

Oturum Bagkani: Prof. Dr. Ayhan DONER
(Erzincan Binali Yildirim Universitesi Hukuk Faktiltesr)

Ars. Gor. Hatice Cemre AKYILMAZ

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi

Anayasa Mahkemesinin Bireysel Bagvuru Kararlarinda Esitlik ilkesi ve
Ayrimcilik Yasagi

Ars. Gér. Ahmet TURKMEN

Fatih Sultan Mehmet Vakif Universitesi Hukuk Fakiiltesi

AYM Bireysel Basvuru Usuli'nde Miilkiyet Hakkinin Etkin Korunmasi
Bakimindan “Mesru Beklenti” Kavrami: Ornek Kararlar Isiginda Bir inceleme

Ars. Gor. Turan ATLI
Necmettin Erbakan Universitesi Hukuk Fakiiltesi
Covid-19 Pandemisi ve Biyopolitika

Av. Serkan CENGIZ

[zmir Barosu

Avrupa Insan Haklar1 Mahkemesi Kararlarinin icrasina Dair Denetim Agisindan
Belirginlesen Yargisallasma Egilimi
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13.05.2022 CUMA - IV. OTURUM - ANAYASA HUKUKU
https://event.webinarjam.com/register/1169/9vynqf7x5
20.00-21.30

Oturum Bagkani: Prof. Dr. Yiiksel METIN
(Stileyman Demirel Universitesi Hukuk Fakiiltesr)

Dog. Dr. Abdulkadir YILDIZ

Necmettin Erbakan Universitesi Hukuk Fakiiltesi

7393 Sayili Kanun’la Milletvekili Se¢imi Kanunu ve Bazi Kanunlarda Yapilan
Degisikliklerin Demokratik Degeri

Dr. Ogr. Uyesi Semih Batur KAYA
Trabzon Universitesi Hukuk Faktiltesi
2017 Anayasa Degisikligi Sonrasi Yarginin Tarafsizlig1 ve Bagimsizligi Sorunu

Dr. Ogr. Uyesi Nizamettin AYDIN & Tahir DEMIR

Kiitahya Dumlupinar Universitesi Iktisadi ve Idari Bilimler Fakiiltesi & Kiitahya
Dumlupinar Universitesi Doktora Ogrencisi

1982 Anayasasinda Milenyum Sonrasi Degisikliklerin Dinamikleri

Dr. Ogr. Uyesi Abdurrahman TEKIN

Yalova Universitesi Hukuk Fakiiltesi

Karsilastirmali Hukuk Baglaminda Baskanlik Sistemlerinde Biit¢enin
Kanunlasmasi Siirecinde Yasamanin Konumu

13.05.2022 CUMA - III. OTURUM - INSAN HAKLARI
https://event.webinarjam.com/register/1170/0v8rkfgl4
20.00-21.30

Oturum Bagkani: Prof. Dr. Ayhan DONER
(Erzincan Binali Yildirim Universitesi Hukuk Faktiltesr)

Ars. Gor. Hatice Cemre AKYILMAZ

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi

Anayasa Mahkemesinin Bireysel Bagvuru Kararlarinda Esitlik ilkesi ve
Ayrimcilik Yasagi

Ars. Gér. Ahmet TURKMEN

Fatih Sultan Mehmet Vakif Universitesi Hukuk Fakiiltesi

AYM Bireysel Basvuru Usuli'nde Miilkiyet Hakkinin Etkin Korunmasi
Bakimindan “Mesru Beklenti” Kavrami: Ornek Kararlar Isiginda Bir inceleme

Ars. Gor. Turan ATLI
Necmettin Erbakan Universitesi Hukuk Fakiiltesi
Covid-19 Pandemisi ve Biyopolitika

Av. Serkan CENGIZ
Izmir Barosu .
Avrupa Insan Haklar1 Mahkemesi Kararlarinin Icrasina Dair Denetim A¢isindan

Belirginlesen Yargisallasma Egilimi
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14.05.2022 CUMARTESI - I. OTURUM - CEZA HUKUKU
https://event.webinarjam.com/register/1171/oy7mébmz2o
10.00-11.30

Oturum Bagkani: Dog. Dr. Ali Emrah BOZBAYINDIR
(Istanbul Sabahattin Zaim Universitesi)

Dr. Ogr. Uyesi Recep KAHRAMAN
Necmettin Erbakan Universitesi Siyasal Bilgiler Fakiiltesi
E-Posta Dolandiriciliginda Olaganiistii Icra Hareketi: Oltalama

Dr. Ogr. Uyesi Emrah OZDEMIR
Balikesir Universitesi Hukuk Fakiiltesi
5237 Sayili Tiirk Ceza Kanunu Madde 245/A: Yasak Cihaz veya Programlar

Dr. Ogr. Uyesi Ezgi CANKURT
Tekirdag Namik Kemal Universitesi Hukuk Fakiiltesi
Over-Sharenting

Ars. Gor. Fatma Dilan TOPUZ

Inénii Universitesi Hukuk Fakiiltesi

Haberlesmenin Gizliligini ihlal Sugu Bakimindan Whatsapp Kayitlarinin
Bosanma Davasinda Delil Olarak Kullanilmasi

14.05.2022 CUMARTESI - I. OTURUM - MILLETLERARASI OZEL HUKUK
https://event.webinarjam.com/register/1172 /8vzk8fy0x
10.00-11.30

Oturum Bagkani: Prof. Dr. Vahit DOGAN
(Istanbul Aydin Universitesi Hukuk Fakiiltesi)

Dog. Dr. Eda MANAV OZDEMIR & Dr. Ogr. Uyesi Serhat ESKIYORUK
Cumhurbaskanhgi Idari Isler Baskanhgi & Adana Alpaslan Tiirkes Bilim ve
Teknoloji Universitesi Siyasal Bilgiler Fakiiltesi

Uluslararasi Tahkimde Yapay Zeka Kullaniminin Degerlendirilmesi

Dr. Ogr. Uyesi Esra YILDIZ USTUN

Erzurum Atatiirk Universitesi Hukuk Fakiiltesi

ICSID Tahkim Kararlarinin Tiirkiye’de icrasi Problemi: 28.4.2021 Tarihli
E.2021/875 K.2021/4586 Nolu Yargitay Karar1 Degerlendirmesi

Ars. Gor. Silleyman Yasir ZORLU
Fatih Sultan Mehmet Un_i_versitesi Hukuk Fakiiltesi
Uluslararasi Tahkimde Uglincii Kisi Finansmaninin Hukuki Niteligi

Ars. Gor. Rumeysa OZYUREK
Necmettin Erbakan Universitesi Hukuk Fakiiltesi
Milletlerarasi Derdestlik

Ars. Gor. Vildan ERDOGAN
Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi
Yabanci Mahkeme Ilamlarinin Icrasinda Zamanasimi Sorunu
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14.05.2022 CUMARTESI - II. OTURUM - CEZA HUKUKU
https://event.webinarjam.com/register/1173/qy5z6bmb5l
12.30-13.30

Oturum Bagkani: Dr. Ogr. Uyesi Mehmet Onursal CIN
(Necmettin Erbakan Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi ilhan BULUT
Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi
Uluslararasi Ceza Mahkemesi Savciliginin Gérev ve Yetkileri

Dr. Ogr. Uyesi Ozgiir TASDEMIR

Ankara Universitesi Adalet Meslek Yiiksekokulu )

Kisinin Kendini Su¢lamaya Zorlanamamasi (Nemo Tenetur) Ilkesi Miidafiye
Yalan Soyleme Hakki Tanir Mi? Ceza Adaleti Etigi Cercevesinde Bir
Degerlendirme

Ars. Gor. Ozge Ceren YAVUZ KILIC

Necmettin Erbakan Universitesi Hukuk Fakiiltesi

Sir Saklama Yiikiimliligi Cercevesinde Miidafiin Sorusturma Dosyasini
Inceleme Yetkisi ve Sorusturmanin Gizliliginin Thlali Sucu

Ars. Goér. Hasan IBA

Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi

Ceza Hukukunda Genel Kabul Géren “Hukukun Bir Dali Bakimindan Hukuka
Aykiri olan fiil, Zorunlu Olarak Hukukun Diger Dallar1 Bakimindan da Hukuka
Aykiridir.” Onermesine Elestirel Bir Bakis

14.05.2022 CUMARTESI - II. OTURUM - MiLLETLERARASI OZEL HUKUK
https://event.webinarjam.com/register/1174/1nlrwhym?2
12.00-13.30

Oturum Bagkani: Dog. Dr. Selcen ERDAL
(SELCUK Universitesi Hukuk Faktiltesi)

Dog. Dr. Mehmet GUNES

Ahmet Yesevi Universitesi

Uluslararast Kamu Hukukunda Parali Askerlerin Hukuki Statiisii: Rusya-
Ukrayna Savasi Uzerinden Bir Inceleme

Dr. Ogr. Uye51 Deniz TEKIN APAYDIN

Bogazici Universitesi Hukuk Fakiiltesi

Bir Jus Cogens Norm Olarak Kuvvet Kullanma Yasagi: Rusya’nin Ukrayna’ya
Saldirisi Isiginda Bir Elestiri

Ogr. Gor. Dr. Onur URAZ

Hacettepe Universitesi Hukuk Fakiiltesi

Bir ‘Moral’ Ustiinliik Savasi Olarak Azerbaycan ile Ermenistan’in Uluslararasi
Adalet Divani’na Karsilikli Bagvurulari

Ars. Gor. Emine Betiil GOKTAS

Balikesir Universitesi Hukuk Fakiiltesi

Rusya’nin Avrupa Konseyi Uyeliginden Cikarilmasinin Muhtemel Sonuglarinin
Degerlendirilmesi

Ars. Gor. Ozan Emin HALHALLI
Tiirk-Alman Universitesi Iktisadi ve Idari Bilimler Fakiiltesi
Rusya Federasyonu ve Ukrayna Catismasinin Uluslararasi Hukuk Acisindan

Kisa Bir Analizi

E
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14.05.2022 CUMARTESI - IIl. OTURUM - CEZA HUKUKU
https://event.webinarjam.com/register/1176 /wywr9b4o8
14.00-15.30

Oturum Bagkani: Prof. Dr. Berrin AKBULUT
(Selguk Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi Siilleyman Emre OZDEMIR
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi
Uzlastirmanin Tazminat Hukukuna Etkisi

Dr. Ogr. Uyesi Fatih YURTLU
Alanya Alaaddin Keykubat Universitesi Iktisadi Idari ve Sosyal Bilimler Fakiiltesi
Hiitkmiin A¢iklanmasinin Geri Birakilmasi Kurumunun Hukuki Niteligi

Dr. Ogr. Uyesi Ercan YASAR

Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi

Su¢ Konusu Olmayan Esyanin Miisaderesinin Ceza Hukuku Baglaminda Yol
Actig1 Sorunlar

Ars. Gor. Burak BILGE
Inénii Universitesi Hukuk Fakiiltesi
Ceza Miieyyidelerinin Ilkeleri ve Vasiflarina Kapsaml Bir Bakis

14.05.2022 CUMARTESI - IIl. OTURUM - MILLETLERARASI HUKUK
https://event.webinarjam.com/register/1177 /rygz6b8vv
14.00-15.30

Oturum Bagkanui: Prof. Dr. Enver BOZKURT
(Hasan Kalyoncu Universitesi Hukuk Fakiiltesi)

Dog. Dr. Siileyman DOST & Av. Mustafa NALLI

Siileyman Demirel Universitesi Hukuk Fakiiltesi & Eskisehir Barosu

Savas Durumunda Siber Saldirilarin Insancil Hukuk Kurallar1 Bakimindan
Incelenmesi

Dog. Dr. Tolga CANDAN

Tiirk-Alman Universitesi Hukuk Fakiiltesi

Pandemi Nedeniyle Getirilen Limanlara Giris Kisitlamamalarinin Uluslararasi
Deniz Hukuku Kurallar1 A¢isindan Tartisilmasi

Ars. Gor. Nermin OGUTCU

Necmettin Erbakan Universitesi Hukuk Fakiiltesi

BM Baris Giicii Operasyonlar1 Ozelinde insancil Hukuk ve Insan Haklar
ihlallerinden Dogan Devletlerin ve Uluslararasi Orgiitlerin Yarisan
Sorumlulugu

Ars. Gor. Hiidai UNAL
Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi
Uluslararasi1 Uzay Hukukunda Isbirligi ilkesinin Hukuki Niteligi

Ars. Gér. Sultan Suanur SIMSEK

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi

Uluslararas1 Hukukta Konsoloslukla ilgili Dokunulmazliklar, Ayricaliklar ve
Cemal Kasiker Olay1
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14.05.2022 CUMARTESI - IV. OTURUM - CEZA HUKUKU
https://event.webinarjam.com/register/1178/pyvm6bmxm
16.00-17.30

Oturum Bagkani: Prof. Dr. Hakan KARAKEHYA
(Anadolu Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi Mehmet Onursal CIN
Necmettin Erbakan Universitesi Hukuk Fakiiltesi
Cocuk Gelinler ve Istismar Sugu

Dr. Ogr. Uyesi ismail DURSUN
Yalova Universitesi Hukuk Fakiiltesi
TCK’da Cocuk Diisiirtme ve Diisiirme Suglar1

Dr. Ogr. Uyesi Irmak KORUCULU
Sakarya Universitesi Hukuk Fakiiltesi
Kullanma Zimmeti

Dr. Ogr. Uyesi Korhan YEGRIM
Inénii Universitesi Hukuk Fakiiltesi
Hirsizlik Sugunda Malin Bulundugu Yerden Alinmast

Ars. Gor. Ugur ASKIN

Inénii Universitesi Hukuk Fakiiltesi

Uyusturucu ve Uyaria Madde Kullanimimi Ozendirme Sugunun Hakkin
Kullanilmasi Hukuka Uygunluk Sebebi Baglaminda Degerlendirilmesi

14.05.2022 CUMARTESI - IV. OTURUM - is ve SOSYAL GUVENLIK HUKUKU
https://event.webinarjam.com/register/1179/mlmx6iz7q
16.00-17.30

Oturum Bagkani: Prof. Dr. Erciiment 0ZKARACA
(Marmara Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi Kiibra DEMIR
Sivas Cumhuriyet Universitesi Hukuk Fakiiltesi
Dijital Cagin Gozde Meslegi “Influencerlik” ve Influencerlarin Hukuki Statiisii

Dr. Ogr. Uyesi Cicek ERSOY

Istanbul Teknik Universitesi Isletme Fakiiltesi Hukuk Calisma Grubu Ogretim Uyesi
ise Alim Siireglerinde Kullanilan Yeni Teknolojilerin Kisisel Verilerin
Korunmasi Hukuku Acisindan Degerlendirilmesi

Ogr. Gor. Hasan Hiiseyin UMUTLU
Burdur Mehmet Akif Ersoy Universitesi Aglasun MYO
Is Sozlesmesinde Bagimlilik Unsuru

Ars. Gor. Ercan UZUN
Izmir Bakir¢ay Universitesi Hukuk Fakiiltesi

Bireysel Is Hukuku Acisindan Isyeri Hekimi istihdami
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14.05.2022 CUMARTESI - V. OTURUM - CEZA HUKUKU
https://event.webinarjam.com/register/1180/6v4g0f059
18.00-19.30

Oturum Bagkani: Prof. Dr. Faruk TURHAN
(Stileyman Demirel Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi Elif YILMAZ FURTUNA & Arzu LALOGLU

Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi

Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi

Yeni Kanun Degisikligi Kapsaminda Vergi Kagake¢iligi Sugunda Etkin Pismanlik

Av. Dr. Mehmet Ziilfit ONER
Ankara Barosu
Kesintisiz (Miitemadi) Su¢

Ars. Gor. Yagmur Ekim YILMAZ .
Canakkale Onsekiz Mart Univ. Biga Iktisadi ve Idari Bilimler Fak.
Israrli Takip Sugunun Farkl Boyutlariyla Degerlendirilmesi

Ars. Gor. Bekir BOGA

Necmettin Erbakan Universitesi Hukuk Fakiiltesi

Ozel Hayatin Gizliligini Thlal Sugcu ile Kisisel Verileri Koruyan
Suclar Arasindaki iliskiye Dair Bir Degerlendirme

14.05.2022 CUMARTESI - V. OTURUM - iCRA VE iFLAS HUKUKU
https://event.webinarjam.com/register/1181/xyp20blm0
18.00-19.30

Oturum Bagkani: Prof. Dr. ibrahim ERMENEK
(Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi)

Prof. Dr. ibrahim ERMENEK

Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi ]

7343 Sayili Kanun Degisikligi Cercevesinde Icra ve Iflas Hukukunda Ihalenin
Feshi

Dr. Ogr. Uyesi Cengiz KULAKSIZ
Atihm Universitesi Hukuk Fakiiltesi ) ) _
Ayiph Aracin Ayipsiz Misli [le Degistirilmesine Iligkin [lamlarin Icrasi

Dr. Ogr. Uyesi Burgin YAZICI

Atatiirk Universitesi Hukuk Fakiiltesi

Giincel Anayasa Mahkemesi Kararlari Isiginda icra iflas Kanunu M. 278/3-1
fliskin Bir Degerlendirme

Dr. Ogr. Uyesi Cengiz Serhat KONURALP

[stanbul Universitesi Hukuk Fakiiltesi

Icra ve Iflas Kanunu'nda 7343 Sayili Kanun'la Yapilan Degisiklikler
Cercevesinde Mahcuz Mallarin Elektronik Ortamda Agik Artirma Suretiyle
Satig Usulii

Ars. Gor. Mesut KOKSOY

Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

Gecici Miithlete Karar Verilmeden Once Dogan Borcun Borglu Tarafindan
Miihlet Esnasinda Odenmesi Miimkiin Miidiir
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14.05.2022 CUMARTESI - V. OTURUM - i$ ve SOSYAL GUVENLIK HUKUKU
https://event.webinarjam.com/register/1182 /Ixrmé6bmyq
18.00-19.30

Oturum Bagkani: Prof. Dr. Nursen CANIKLIOGLU
(Marmara Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi Emrah CETIN
Trabzon Universitesi Hukuk Fakiiltesi
Uzaktan Calisma Kapsaminda Isverenin [s¢iyi Koruma Borcu

Dr. Ogr. Uyesi Aysegiil EKIN
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi
Anonim Sirket Ortaklarinin Sigortaliligi ve 2019/9 Sayili Genelge Sorunu

Ars. Gor. Dr. Burcu EZER

Anadolu Universitesi Hukuk Fakiiltesi

Tiirk Is Hukukunda Korumal Isyeri Kavrami ve Engellilerin Korumali
isyerlerinde Istihdam Edilmesinin Esaslar1

Siimeyye KARA
Hakim, Kayseri Adalet Saray
Isyerinde Psikolojik Tacizin Nedenleri ve Etkileri

14.05.2022 CUMARTESI - VI. OTURUM - iCRA VE iFLAS HUKUKU
https://event.webinarjam.com/register/1183/7vnkofm70
20.00-21.30

Oturum Bagkani: Prof. Dr. Murat ATALI
(Istanbul Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi Emine Gékge KARABEL

Bursa Uludag Universitesi Hukuk Fakiiltesi

icra ve iflas Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasi Hakkinda
Kanun’la Getirilen Bor¢luya Satis Yetkisi Verilmesi

Dr. Ogr. Uyesi Evren KOC
Istanbul Universitesi Hukuk Fakiiltesi
[IK M.111/A Kapsaminda Borg¢luya Satis Yetkisi Verilmesi

Dr. Ogr. Uyesi Siikran AKGUN & Ars. Gor. Merve CAGLAK MELEZ
Erciyes Universitesi Hukuk Fakiiltesi & Erciyes Universitesi Hukuk Fakiiltesi
Saticinin Geri Alma Hakki

Dr. Ogr. Uyesi Siikran AKGUN & Ars. Gor. Eyliil BALIKCI

Erciyes Universitesi Hukuk Fakiiltesi & Erciyes Universitesi Hukuk Fakiiltesi
Banka Alacaklarinin icra ve iflas Kanunu & M. 150/1 Hiikkmii Uyarinca Rehnin
Paraya Cevrilmesi Yolu ile {laml Takibi

Ars. Gor. Esra BULUT

Cukurova Universitesi Hukuk Fakiiltesi

Tiiketici Kredilerinde Bankalar Tarafindan Yapilan Maas Kesintileri ve Bunun
Emekli Maaglarinin Haczedilmezligi Kuraliyla Iliskisi
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14.05.2022 CUMARTESI - VI. OTURUM - MALI HUKUK
https://event.webinarjam.com/register/1184 /4v6r3fgx3
20.00-21.30

Oturum Bagkani: Prof. Dr. Hakki ODABAS
(Ankara Yildirim Beyazit Universitesi Siyasal Bilgiler Fakiiltesi)

Prof. Dr. Hakki ODABAS & Ars. Gér. imran ARITI ERDEM

Ankara Yildirim Beyazit Universitesi Siyasal Bilgiler Fakiiltesi & Ankara Yildirim
Beyazit Universitesi Hukuk Fakiiltesi

OECD BEPS 13 NO’lu Eylem Planinin Transfer Fiyatlandirmasi Belgelendirme
Yiikiimliiliiklerine Etkisi: Tiirkiye Baglaminda Ulke Bazli Rapor Uygulamasi

Dr. Ogr. Uyesi Zeynep MUFTUOGLU

Atihm Universitesi Hukuk Fakiiltesi

Kur Korumali Mevduat Hesaplarina Dair Diizenlemelerin Anayasanin 73. ve
161. Maddeleri Bakimindan incelenmesi

Dr. Ogr. Uyesi Zeynep Nihan CAMURCU

Fatih Sultan Mehmet Universitesi Hukuk Fakiiltesi

Damga Vergisine Konu Kagitlara ilisgkin Hukuki Islemlerin Hiikiimsiizliigiine
Bagli Vergisel Sonuglar

Ars. Gor. Sinan Can AVCI

Sakarya Universitesi Hukuk Fakiiltesi

6183 Sayili Kanun Uyarinca Tiizel Kisi Kanuni Temsilcileri Hakkinda fhtiyati
Haciz Uygulanmasinin Olgiiliiliik ilkesi Yoniinden Degerlendirilmesi

Ars. Gor. ipek AK
Necmettin Erbakan Universitesi Hukuk Fakiiltesi
Cesitli Yonleriyle Devletin Ekonomiye Miidahalesi

15.05.2022 PAZAR - I. OTURUM - iDARE HUKUK
https://event.webinarjam.com/register/1185/vy1z3b7vl
10.00-11.30

Oturum Bagkani: Prof. Dr. Murat SEZGINER
(TOBB Ekonomi ve Teknoloji Universitesi Hukuk Fakiiltesi)

Dr. Og r. Uyesi Mahmut CEYLAN
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi )
Kabahatlerde Lehe Normun Tespitinin Zorlugu Sorunu ve C6 ziim Onerileri

Dr. Ogr. Uyesi Ozge ATIL KAYA
Trabzon Universitesi Hukuk Fakiiltesi
Birlesik Devletler Liyakat Sistem Ilkeleri

Dr. Ogr. Uyesi ilyas ARSLAN

Yalova Universitesi Hukuk Fakiiltesi

Yetkili Makam Karariyla Tiirk Vatandashiginin Kazanilmasinda idarenin Takdir
Yetkisinin Sinirlar1

Ars. Gor. Gencer Karabekir KARAGENC
Ankara Yildirim Beyazit Universitesi Siyasal Bilgiler Fakiiltesi
“Istisnalar Kaideyi Bozdu” 4734 Sayili Kamu Ihale Kanunu 3. Maddesi
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15.05.2022 PAZAR - 1. OTURUM - MEDENI HUKUK
https://event.webinarjam.com/register/1186/n7xm2f57y
10.00-11.30

Oturum Bagkani: Prof. Dr. Mehmet ALTUNKAYA
(Akdeniz Universitesi Hukuk Fakiiltesi)

Doc. Dr. Sabiha Gok¢ce CANARSLAN

Tekirdag Namik Kemal Universitesi Hukuk Fakiiltesi

Ailenin Ekonomik Varliginin Korunmasi i¢in Tiirk Medeni Kanun md. 199’a
Gore Tasimnirlar Uzerinde Alinabilecek Tedbirler

Av. Dr. Sebnem NEBIOGLU ONER
Ankara Barosu ]
Yoksulluk Nafakasina Iliskin Giincel Tartismalar

Dr. Ars. Gér. Ayse KARACA OZ

Adana Alparslan Tiirkes Bilim ve Teknoloji Universitesi Siyasal Bilgiler Fakiiltesi
Anlasmali Bosanma Davasindan Sonra Nafaka Talebinde Bulunulmasina
fliskin Degerlendirme

Dr. Ars. Gor. Selvi Nazli GUVENC
Istanbul Ticaret Universitesi Hukuk Fakiiltesi
Bosanma Sonrasi Birlikte Velayet

Ars. Gor. Hiiseyin BULUT
KTO Karatay Universitesi Hukuk Fakiiltesi
Yoksulluk Nafakasinda Siire Sorununa Iliskin Degerlendirmeler ve Coziim

15.05.2022 PAZAR - I1. OTURUM - iDARE HUKUKU
https://event.webinarjam.com/register/1187/5vig9fn30
12.00-13.30

Oturum Bagkani: Prof. Dr. Cemil KAYA
(Istanbul Universitesi Hukuk Fakiiltesi)

Dog. Dr. Engin SAYGIN
Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi
Idari Yargida Durusma ve E-Durusma

Dr. Ogr. Uyesi Ahmet BAGRIACIK .
Osmaniye Korkut Ata Universitesi Iktisadi ve Idari Bilimler Fakiiltesi
Tasarruf Ilkesinin Idari Yargilama Usuliindeki Anlami

Av. Dr. Ugur ARSLAN

Ankara Barosu

Kisisel Verilerin Korunmasi Hakkinin Sinirlanmasi ve Sinirlamalarin Yargisal
Denetimi

Ogr. Gor. Dr. Samet TATAR

Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi

idari Seffaflik ilkesi Bakimindan Avrupa Birligi Yapay Zeka Taslagi’min
Degerlendirilmesi

E
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15.05.2022 PAZAR - I1. OTURUM - TICARET HUKUKU
https://event.webinarjam.com/register/1188/zylz8b7xk
12.00-13.30

Oturum Bagkani: Prof. Dr. Safak NARBAY
(Sakarya Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi Aytekin CELIK

Karatay Universitesi Hukuk Fakiiltesi

Sigortacinin Aydinlatma Yiikiimliliigi Konusunda Uygulamada Ortaya Cikan
Sorunlar

Dr. Ahmet TOK

Sermaye Piyasast Kurulu

Bagimsiz Yonetim Kurulu Uyelerinin Sermaye Piyasasi Kanunu'ndan Dogan
Ozel Sorumluluk Halleri

Av. Ayse BARCIN AKYILMAZ

Ankara Barosu )

Anonim Sirketin Yonetim Organi ve Sirket ile Arasindaki Iliskinin Hukuki
Niteligi

Ars. Gor. Begir Abidin HAMARAT
Selcuk Universitesi Hukuk Fakiiltesi
Garanti Markasinin Nis ve Siniflandirmasi Sorunu

Ogr. Gor. Hamit CAVUS
Cankirt Karatekin Universitesi Kursunlu Adalet Meslek Yiiksekokulu
Sigorta Sozlesme Siiresince Sigorta Ettirenin Beyan Yikimluligi

15.05.2022 PAZAR - II. OTURUM - MEDENI HUKUK
https://event.webinarjam.com/register/1189/gwyrki6xv
12.00-13.30

Oturum Bagkani: Prof. Dr. §ahin AKINCI
(Istanbul Ticaret Universitesi Hukuk Fakiiltesi)

Dog. Dr. Selin SERT SUTCU

Akdeniz Universitesi Hukuk Fakiiltesi

Piyango Biletinin Edinilmis Mallara Katilma Rejiminin Tasfiyesinde Nasil
Degerlendirilecegi Meselesi

Dr. Ogr. Uyesi Banu B. SARIHAN & Mustafa YILDIRAN
NEU Hukuk Fakiiltesi & NEU Yiiksek Lisans Ogrencisi .
Bosanma Davasinda Eslerin Mallarin Yénetimine Iligskin Gegici Onlemler

Dr. Ogr. Uyesi Siiheyla ZORLU
Necmettin Erbakan Universitesi Hukuk Fakiiltesi
Velayette Cocugun Ustiin Yarari Ilkesi

Dr. Ogr. Uyesi Doga Ekrem DOGANCI

Selcuk Universitesi [sletme Fakiiltesi

Dijital Bakim Yiikiimliiligi ve Cocugun Dijital Sosyal Medya Kullanimi
Faaliyetlerine Odaklanan Velayet Hakkinin Kullaniminin Sinirlar1 Uzerine Bazi
Degerlendirmeler

Dr. Ogr. Uyesi Gozde ZEYTIN CAGRI

Istanbul Arel Universitesi Adalet MYO

Sosyal Medyada Cocugun Kisisel Verilerinin Paylasiimasinin Velayet Hakki
Kapsaminda Degerlendirilmesi
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15.05.2022 PAZAR - IIl. OTURUM - iDARE HUKUKU
https://event.webinarjam.com/register/1190/yy6rob7qn
14.00-15.30

Oturum Bagkani: Dog. Dr. Kiirsat ERSOZ
(Akdeniz Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi Ahmet Ziya CALISKAN
Selcuk Universitesi Hukuk Fakiiltesi )
Mahkeme Kararlarina Karsi Yasal Gegerlilik ve Ulkemizde Uygulanabilirligi

Dr. Ogr. Uyesi Jiilide Giil ERDEM
Bolu Abant Izzet Baysal Universitesi Iktisadi Idari Bilimler Fakiiltesi
Danistay Kararlarinda Hakli Beklentilerin Korunmasi Kavrami

Resat CETINKAYA
Idari Yargt Hakimi
Tiirk Idari Yargisinin Gelisiminin Tarihsel Perspektiften Degerlendirilmesi

Ars. Gor. Ahmet Talha TETIK
Selcuk Universitesi Hukuk Fakiiltesi
Sozli Idari Islem ve Idari Davaya Konu Edilme Sorunu

15.05.2022 PAZAR - IIl. OTURUM - MEDENi HUKUK
https://event.webinarjam.com/register/1191/2zwprhlmz
14.00-15.30

Oturum Bagkani: Dog. Dr. Abdurrahman SAVAS
(Istanbul Universitesi Hukuk Fakiiltesi)

Dr. Ogr. Uyesi Harun Mirsad GUNDAY
Erciyes Universitesi Hukuk Fakiiltesi
Genel Islem Kosullarinin Igerik Denetimi

Dr. Ogr. Uyesi Mehmet DOGAR
Harran Universitesi [ktisadi ve [dari Bilimler Fakiiltesi

6502 Sayih Tiiketicinin Korunmasi Hakkinda Kanunda Degisiklik Yapilan Bazi

Diizenlemelere iliskin Diisiinceler

Pimnar CAGLAR
Calisma ve Sosyal Giivenlik Bakanligi Miifettisi
Tiirk Borglar Hukukunda Sebepsiz Zenginlesme

Ars. Gor. M. Elif SEKER BARDAKCI
Necmettin Erbakan Universitesi Hukuk Fakiiltesi
Noterlerin Yardimc Kisilerin Fiillerinden Sorumlulugu

|



13-15 Mays | May 2022

l uluslararas: « international tt-1/11
3

hukuk kongresi + law congress

15.05.2022 PAZAR - III. OTURUM - INTERNATIONAL LAW
https://event.webinarjam.com/register/1192/3vpr2fnl8
14.00-15.30

Oturum Baskani: Prof. Dr. ibrahim KAYA
(Istanbul Universitesi Hukuk Fakiiltesi)

Prof. Oleksii MAKARENKOV

International Relations of the Zaporizhzhia National University Law Faculty
Corruption and Other Components the Transformations of National Law and
Practices of Its Implementation during the War

Prof. Tetiana KOLOMOYETS

The Law Faculty of Zaporizhzhia National University

Basic Approaches in Regulation of the Punishment Comparability for
Corruption Violations of Public Officers in Ukraine

Hasan Basri BULBUL

Phd Candidate, King’s College London

Protecting Ukrainians in Turkey: The Probable Scenarios regarding their Legal
Status

15.05.2022 PAZAR - IV. OTURUM - MEDENI USUL HUKUKU
https://event.webinarjam.com/register/1193/9vynqf7g5
16.00-17.30

Oturum Baskani: Dog. Dr. Ersin ERDOGAN
(Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi)

Dog. Dr. Ersin ERDOGAN
Ankara Yildirim Beyazit Universitesi Hukuk Fakiltesi
Giincel Yargi Kararlari Isiginda Is Uyusmazliklarinda Dava Sart1 Arabuluculuk

Dog. Dr. Efe DIRENISA

Tiirk Alman Universitesi Hukuk Fakiiltesi

Ugiincii Kisi Yararina Sézlesme Bakimindan Tahkim Sézlesmesinin Uglincii
Kisiye Tesmili

Dr. Ogr. Uyesi Nurullah BAL

Necmettin Erbakan Universitesi Hukuk Fakiiltesi

Yargitay Kararlar1 Isiginda Hukuk Muhakemeleri Kanunu M. 353/1 Hikmi
Cercevesinde Verilen Bolge Adliye Mahkemesi Kararlarinin Yargisal Denetimi

Ars. Gor. Hiiseyin ZORLU

Yozgat Bozok Universitesi Hukuk Fakiiltesi

Cevrimi¢i Uyusmazlik Coéziim Yontemlerinin Tarihsel Gelisimi, Tanimi ve
Tiirlerinin incelenmesi
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15.05.2022 PAZAR - IV. OTURUM - MEDENI HUKUK
https://event.webinarjam.com/register/1194/0v8rkfg84
16.00-17.30

Oturum Bagkani: Dog. Dr. Turan SAHIN
(Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi)

Ars. Goér. Onur ILHAN

Necmettin Erbakan Universitesi Hukuk Fakiiltesi

Ust Hakkinin Sona Ermesi Halinde Odenmesi Kararlastirilan Ust Hakki
Bedeline iliskin Anlasmalarin Serhi

Ogr. Gor. Hilal DAVER
Kocaeli Universitesi Adalet Meslek Yiiksekokulu .
Giincel Gelismeler Isiginda Dijital Tereke Kavraminin Incelenmesi

Ogr. Gor. Zeliha KARAMAN OKAY
Burdur Mehmet Akif Ersoy Universitesi Aglasun Meslek Yiiksekokulu
Kisilik Hakki Cergevesinde Tiizel Kisilerde Ad ve Adin Korunmasi

Ars. Gor. Ovgii S1la KAYAM

Kocaeli Universitesi Hukuk Fakiiltesi

Mirasbirakanin Sakli Pay Kurallarin1 Etkisiz Kilmak Amaciyla Yaptigi
Kazandirmalarin Tenkisi

15.05.2022 PAZAR - V. OTURUM - iSLAM HUKUKU
https://event.webinarjam.com/register/1195/oy7m6bmwo
18.00-19.30

Oturum Bagkani: Prof. Dr. Adem ESEN
(Istanbul Universitesi Siyasal Bilgiler Fakiiltesi)

Prof. Dr. Adem ESEN

Istanbul Universitesi Siyasal Bilgiler Fakiiltesi

Klasik Fikih Eserlerinde Imar Konular1 ve Hiisdmiiddin es-Sadrii’s-sehid
Omer b. Abdilaziz b. Omer b. Maze el-Buhari, Kitabii’l-Hitan, Dirase Fikhiyye li
Ahkami’l-Bina ve’l-irtifak Adli Eserin Incelemesi

Dr. Ogr. Uyesi Siimeyra YAKAR
Igdir Universitesi llahiyat Fakiiltesi
The Role of Judges and the Jurisprudential Procedure in Saudi Legal System

Abdelbasset KHALED

Ankara Yildirim Beyazit Universitesi Doktora Ogrencisi

Mehir Hiikimleri Cercevesinde Cezayir Aile Kanunu ile Hukuk-1 Aile
Kararnamesinin Mukayesesi

Ars. Gor. Mustafa UNAL
Necmettin Erbakan Universitesi Hukuk Fakiiltesi

islam Ceza Hukukunda Kasten Yaralama Sucu Bakimindan Organ Nakli
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15.05.2022 PAZAR - V. OTURUM - HUKUK TARIHI
https://event.webinarjam.com/register/1196/8vzk8fynx
20.00-21.30

Oturum Bagkani: Prof. Dr. Nuran KOYUNCU
(Necmettin Erbakan Universitesi Siyasal Bilgiler Fakiiltesi)

Prof. Dr. Nuran KOYUNCU & Zeynep Kiibra POYRAZ
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Dr. Ogr. Uyesi Semih Batur KAYA
Trabzon Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0001-5888-1750

Ozet

2017 Anayasa degisiklikleri beraberinde Cumhurbaskaninin
olduke¢a belirleyici oldugu bir yargisal diizen getirmistir. Gergekten
de Cumhurbagkan1 o6zellikle yiiksek yargi iizerinde hegemonik kimi
yetkilerle donatilmistir. Bu dogrultuda Cumhurbaskani, Anayasa
Mahkemesi, Danistay ve Yargitay iiyelerinin belirlenmesinde dogrudan
veya dolayli olarak (Hakimler ve Savcilar Kurulu araciligiyla) yetkilere
sahiptir.

Ancak hemen belirtelim ki, yargi hiikiimet sistemine bagh olmaksizin
her kosulda bagimsiz olmasi gerekir; ne var ki, Cumhurbaskaninin
esasinda bagimsiz olmasi zorunlu olan yargi organi ilizerindeki bu
yogun yetkileri dikkate alindiginda erkler arasinda fren ve denge
mekanizmasini islevsiz kilabilecek denli bir yetki aginin oldugu
goriilmektedir. Nitekim Cumhurbagkaninin HSK iizerindeki belirleyici
konumu distiniildiiglinde, ilk derece yargi organlar tizerinde de bir
etkiye sahip oldugu sdylenmelidir.

Ote yandan Cumhurbaskanhg Hiikiimet Sistemi bagkanlik
sisteminden miilhem olmasi dolayisiyla yarginin bagimsizliginin gercek
anlamda saglanmasi zaruridir. Bu bakimdan parlamenter hikiimet
sisteminde sembolik yetkileri olan ve devlet baskani konumundaki
Cumhurbagkaninin yiiksek yargi lizerinde yogun atama yetkilerine
sahip olmas1 bir nebze kabul edilebilir olsa da, Cumhurbaskanlig
Hiikiimet Sistemi gibi esas karakteri bagkanlik sistemi olan bir sistemde
Cumhurbagkanina bu tiirden yetkilerin verilmesi tartismalar doguracak
mahiyettedir. Gergekten de tUlkemizde Cumhurbaskani ytriitme
yetkisinin yegane sahibi konumunda olup partili de olabilmektedir.

Dolayisiyla demokratik bir hukuk devletinde, erkler arasi denge
ve denetimin saglanmasi gerekliligi bir yana, yasama ve ylriitme
organlar1 arasindaki etkilesimi anayasal yetki haritas1 dogrultusunda
tayin edebilecek yarginin tarafsiz ve bagimsiz olmasi kag¢inilmaz kabul
edilmelidir. Ustelik baskanlik sisteminden miilhem bir sistemde bu
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durumun hayatiyeti katlanarak artmaktadir; ¢iinkii bagkanlik sisteminde
yasama ve ylriitme arasindaki iliskileri tayin edebilecek yegane bagimsiz
organ yargidir.

Hal boyle olunca, demokratik hukuk devleti hilafina olagan dis
bir durum s6z konusu olma ihtimalinden dolayi, Cumhurbaskanligi
Hiikiimet Sisteminin yarginin tarafsizligl ve bagimsizligl iizerinden
elestirilebilir oldugu ortaya cikmaktadir. Iste bu dogrultuda daha detayli
bir incelemeyle Cumhurbaskaninin ilk derece yargl organlari lizerinde
dahil, 6zellikle yiiksek yargi organlar iizerinde yogun yetki haritasim
incelemek gerekir.

Anahtar Kelimeler: 2017 Anayasa Degisikligi, Yarginin Tarafsizligi,
Yarginin Bagimsizligi, Hukuk Devleti, Demokrasi.
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THE PROBLEM OF IMPARTIALITY AND INDEPENDENCE OF THE
JUDICIARY AFTER THE 2017 CONSTITUTIONAL AMENDMENT

Abstract

The 2017 Constitutional amendments brought with it a judicial order
in which the President is very decisive. Indeed, the President is endowed
with some hegemonic powers, especially over the supreme judiciary.
In this respect, the President has direct or indirect authority (through
the Council of Judges and Prosecutors) to determine the members of the
Constitutional Court, the Council of State and the Supreme Court.

However, it should be noted right away that the judiciary must be
independent under all circumstances, regardless of the government
system; however, considering the intense powers of the President over
the judiciary, which is essential to be independent, it is seen that there is
such an authority network among the powers that the brake and balance
mechanism is dysfunctional. As a matter of fact, when the decisive
position of the President on the Council of Judges and Prosecutors is
considered, it should be said that he also has an influence on the judicial
organs of the first degree.

Ontheotherhand, since the Presidential Government Systemisinspired
by the presidential system, it is essential to ensure the independence
of the judiciary in real terms. In this respect, although it is acceptable
to some extent that the President, who has symbolic powers in the
parliamentary government system and is the head of state, has intense
appointment powers over the high judiciary, it seems unacceptable to
give such powers to the President in a system whose main character is
the presidential system, such as the Presidential Government System.
Indeed, in our country, the President is the sole owner of the executive
power and can also be a party member.

Therefore, in a democratic state of law, aside from the necessity of
ensuring balance and control between powers, it should be considered
inevitable that the judiciary be impartial and independent, which can
determine the interaction between the legislative and executive organs
in line with the constitutional authority map. Moreover, in a system
inspired by the presidential system, the vitality of this situation increases
exponentially; because the only independent organ that can determine
the relations between the legislative and executive in the presidential
system is the judiciary.

B
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As such, it emerges that the Presidential Government System can be
criticized over the impartiality and independence of the judiciary, as
there is an extraordinary situation against the democratic rule of law.
In this direction, with a more detailed examination, it is necessary to
examine the intense authority map of the President over the first-degree
judicial organs, especially over the higher judicial organs.

Key Words: 2017 Constitutional Amendment, Impartiality of the
Judiciary, Independence of the Judiciary, State of Law, Democracy.
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Ozet

Anayasalar devletin li¢c temel erki olarak kabul edilen yasama, yiiriitme
ve yargl erklerinin diizenlendigi, devlet yonetiminden idari yapilanmaya
kadar bircok kademeye iliskin 6nemli diizenlemelerin yer aldigi
metinler olmanin yani sira, basta insan haklar1 olmak iizere, demokrasi
kiltiri, gelismislik diizeyi gibi bircok konuda énemli bir gosterge
olarak karsimiza ¢ikmaktadir. Anayasalar, ayni zamanda yazildiklar:
donemlerin izlerini de tasimaktadir. Anayasanin kabul edildigi ddonemde
ulusal ve uluslararasi toplumda meydana gelen olaylar, anayasanin
yapiminda gorev alan kurucu iktidarin mensup oldugu siyasi diisiince,
toplumun sosyal ve ekonomik olarak gelismislik seviyesi, anayasanin
ihtilal, bagimsizlik veya darbe gibi olaylar sonrasinda yapilmis olmasi
gibi durumlar anayasa yapiminda etkili olan faktdrler arasinda yer
almaktadir. Anayasal metinler, yapildiklar1 ddonemden sonra ortaya ¢ikan
cesitli gerekgelerle degistirilebilen dinamik yapiya sahip metinlerdir. Bir
anayasanin kabul edilmesinden sonra toplumda meydana gelebilecek
siyasi, ekonomik ve sosyal degisimler, anayasanin da degistirilmesi
ihtiyacini ortaya cikarabilmektedir. Bu nedenle anayasalarin toplumdan
soyut olmadig1 ve toplumun maruz kaldig1 etkilere anayasalarin da
maruz kaldig1 kabul edilmektedir.

Tiirkiye'de 12 Eylil 1980 tarihinde yapilan darbe sonrasi hazirlanan
1982 Anayasasi, 7 Kasim 1982 tarihinde yapilan referandumla kabul
edilerek 9 Kasim 1982 tarihinde resmi gazetede yayimlanmistir.
Anayasa’nin kabulliinden once iilkede cereyan eden hadiseler 1982
Anayasas’nin yapiminda 6nemli rol oynamis ve 1982 Anayasasi'nin
ozgurlik-giivenlik dengesinde giivenlik yonii agir basan otoriter bir
yaplya sahip olmasina neden olmustur. Bununla birlikte Anayasa’'nin
kabul edilmesinden giintimiize kadar cesitli degisiklikler yapilmistir.
Anayasada yapilan bu degisiklikler, yapildigi donemde meydana gelen
birtakim dinamiklerin etkisi ile gerceklestirilmistir. Bu dinamikler; basta
Avrupa Birligi uyum stireci olmak iizere 2001 yilinda Amerika Birlesik
Devletleri'nde meydana gelen 11 Eyliil saldirilarindan sonra devletlerin
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guvenlik algisindaki degisim ile teknoloji ve iletisimdeki hizli gelismeler,
go¢ sorunu, sosyal etkilesimler gibi uluslararasi arenada meydana gelen
bir dizi gelismelerdir.

Calisma kapsaminda, 1982 Anayasasi’'nda milenyum sonrasi yapilan on
dort anayasa degisikliginin dinamikleri, degisikliklere iliskin donemdeki
Tirkiye’de ve uluslararasi arenada meydana gelenler gelismelerle
birlikte ele alinarak tartisilacaktir.

Anahtar Kelimeler: Anayasa, Anayasa Degisikligi, Anayasa
Degisikliklerinin Dinamikleri, Siyasi, Ekonomik ve Sosyal Degisimler,
Glvenlik Algisi Etkisiyle Anayasa Degisikligi.
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DYNAMICS OF POST- MILLENIUM AMENDMENTS IN THE 1982
CONSTITUTION

Abstract

Constitutions are the texts that regulate the legislative, executive
and judicial powers, which are accepted as the three main powers of
the state, and contain important regulations on many levels from state
administration to administrative structure, as well as an important
indicator in many subjects such as human rights, democracy culture and
level of development. appears as. Constitutions also bear the traces of
the periods in which they were written. The events that took place in
the national and international society at the time the constitution was
adopted, the political opinion of the founding power involved in the
making of the constitution, the level of social and economic development
of the society, the fact that the constitution was made after events such
as revolution, independence or coup are among the factors that affect
the constitution. is located. Constitutional texts are texts with a dynamic
structure that can be changed for various reasons after the period they
were made. Political, economic and social changes that may occur in
the society after the adoption of a constitution may reveal the need
for the constitution to be changed. For this reason, it is accepted that
constitutions are not abstract from society and that constitutions are
also exposed to the effects that society is exposed to.

The 1982 Constitution, which was prepared after the coup d’etat on
September 12, 1980 in Turkey, was accepted with a referendum on
November 7, 1982 and published in the official gazette on November 9,
1982. The events that took place in the country before the adoption of
the Constitution played an important role in the construction of the 1982
Constitution and caused the 1982 Constitution to have an authoritarian
structure with a predominant security aspect in the freedom-security
balance. However, since the adoption of the Constitution, various changes
have been made. These changes made in the Constitution were carried
out with the effect of some dynamics that took place at the time it was
made. These dynamics; It is a series of developments in the international
arena such as the change in the security perception of states after
the September 11 attacks in the United States of America, especially
the European Union harmonization process, rapid developments in
technology and communication, the problem of immigration, and social
interactions.

l41
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Within the scope of the study, the dynamics of the fourteen
constitutional amendments made in the 1982 Constitution after the
millennium, the developments in Turkey and the international arena
during the period of the amendments will be discussed together with
the developments.

Keywords: Constitution, Constitutional Amendment, Dynamics of
Constitutional Amendments, Political, Economic and Social Changes,
Constitutional Amendment with the Effect of Security Perception.
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Ozet

“Organik kanunlar”, Fransa’da anayasa ile olagan kanunlar arasinda
liclinci bir kanun tiiri kategorisi olusturmaktadir. Bu kanunlar,
hem konular1 hem de kanun teknigi bakimindan usul ve esaslar
itibariyle farkli bir yontemle goriisiilmeleri sebebiyle diger kanun
tirlerinden ayrilmaktadirlar. Organik kanunlar, devlet organlarinin
kurulusu ve isleyisini diizenleyen kanunlar olup anayasa kurali niteligi
tasimaktadirlar.

1958 Fransa V. Cumhuriyet Anayasasi yazili hukuk kaynaklari
alaninda normlar hiyerarsisinde farkli bir diizenleme 6ngérmiustiir.
Anayasa’nin 46. Maddesi, kanunlari organik kanunlar ve olagan kanunlar
olmak tizere ikili bir ayirima tabi tutmustur. Organik kanunlar devletin
temel organlarim1 ve bunlarin isleyislerini ilgilendiren konularda
cikarilirken olagan kanunlar bunun disinda kalan diger konular igin
yurirlige konulmaktadir. Ayrica bu kanunlar yiiriirliige girmeden 6nce
Anayasa Konseyi'nin denetiminden gecirilerek Anayasa’ya uygunlugu
denetlenmektedir. Ayrica Anayasa her ne kadar kazuistik bir yénteme
dayaniyor olsa da organik kanun konularinin dogrudan Anayasa ile
ayrintili olarak diizenlenmesi ve anayasanin hacminin genislemesi yerine
bunun “organik kanun” ile diizenleme altina alinmasini saglamaktadir.

Tirkiye’de “organik kanun” veya buna karsilik gelebilecek bir kanun
tiri bulunmamaktadir. Zira bu kanun tiirtiniin anayasal dayanagi
bulunmamaktadir. Bununla birlikte, Tiirk anayasal diizeninde kurallarin
hiyerarsik sistematigi icinde anayasa ile alelade kanunlar arasinda bu
tiirde bir kanunun bulunmamasi hem devlet organlarinin kurulusu ve
isleyisinde hem temel hak ve 6zgirliiklerin giivence altina alinmasi ve
hem de mali-ekonomik hiikiimlerin diizenlenmesi bakimindan énemli
bir eksikliktir. Her ne kadar bu yonde bir girisim olarak diisiiniilebilirse
de hig¢bir yonii itibariyle benzerlik gostermeyecek sekilde sonuglanan
“temel kanun” tiiriine yer verilmistir. Bu kanun tiirii ise Anayasa ile
degil, dogrudan dogruya Ictiiziik ile diizenleme altina ahnmistir. Fakat
1982 Anayasasi'nin gerek ilk halinde gerekse daha sonraki degisiklikler
sonrasinda “temel kanun”a yer verilmemistir.
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Temel kanun, anayasal dayanaktan yoksun olarak tasarlanmistir.
ictiiziikteki diizenleme baslangicta bu eksikligi gidermeye hedeflese
de organik kanundan iyice uzaklasimistir. Ciinki Tiirkiye Biiyiik Millet
Meclisi (TBMM) Ictiiziigiindeki diizenlemede ne nitelikli cogunluk sart1
ne acil goriisme yasagi ne de temel kanun konularinin neler olacag:
konusunda belirleme yapilmistir.

Anahtar Kelimeler: Organik Kanun, Temel Kanun, Normlar
Hiyerarsisi, Anayasaya Uygunluk Denetimi, Nitelikli Cogunluk.
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THE CONCEPT OF “ORGANIC LAW” AND APPLICABILITY OF
ORGANIC LAW IN TURKEY

Abstract

“Organiclaws” constitute a third category oflaw type in France between
the constitution and ordinary laws. These laws differ from other types
of laws in that they are negotiated in a different way in terms of both
their subject and legislation technique, in terms of their procedures and
principles. Organic laws are the laws regulating the establishment and
functioning of state organs and they have a constitutional rule.

The 1958 French Constitution of the V. Republic envisaged a different
regulation in the hierarchy of norms in the field of written legal sources.
Article 46 of the Constitution has divided laws into two categories:
organic laws and ordinary laws. While organic laws are enacted on
matters concerning the main organs of the state and their functioning,
ordinary laws are put into effect on other matters. Before these laws
come into force, they are subject to judicial review by the Constitutional
Council. Although the Constitution is based on a casuistic method, it
ensures that organic law issues are regulated directly by the Constitution
in detail and instead of expanding the volume of the constitution, it is
regulated by “organic law”.

There is no “organic law” or a corresponding type of law in Turkey.
Because this type of law has no constitutional basis. However, the
absence of such a law between the constitution and ordinary laws
within the hierarchical systematic of rules in the Turkish constitutional
order is an important deficiency both in terms of ensuring fundamental
rights and freedoms and regulating financial-economic provisions in the
establishment and functioning of state organs. Although it can be thought
that they are similar, the “basic law” type, which results in no similarity
in any aspect, is included. However, this type of law is regulated directly
by the standing order, not by the Constitution. However, the “basic law”
was not included in the first version of the 1982 Constitution and the
later amendments.

The basic law was designed without constitutional basis. Although
the regulation in the standing order initially aimed to eliminate this
deficiency, it was far removed from the organic law. Because, in the
regulation in the Standing Order of the Grand National Assembly of
Turkey (GNAT), neither the condition of qualified majority, nor the

l45



13-15 Mayis | May 2022

l uluslararas: + international t t =1/11

hukuk kongresi + law congress

prohibition of serial negotiations, nor the determination of what will be
the basic law issues have been made.

Key Words: Organic Law, Basic Law, Hierarchy Of Norms, Judicial
Review, Qualified Majority.
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Ozet

Yasama, yiriitme ve yargi organlari, gesitli anayasal mekanizmalarla
birbiri tzerine etki edebilecek araclar ile donatilmislardir. Boylece
kuvvetler arasi kontrol ve denge saglanmaya calisilmistir. Bu baglamda,
en cok etkilesime giren iki kuvvetin yasama ve yiiriitme oldugu goze
carpmaktadir. Bu iki kuvvet arasindaki kontrol-denge araglarindan
en kadim olami ise Magna Carta’dan bugiine degin varligini siirdiiren
biitcedir. Ne var ki yasama organinin elde ettigi biitceyi onaylama
yetkisinin, glinlimiizde 6nemini yitirmeye basladig1 goriilmektedir.

Parlamenter sistemlerde biitceyi onaylama yetkisi teorik olarak
yasama organinda bulunmakta; ancak yiriitme, azinlik hiikiimetleri
hari¢ her daim yasama ¢ogunluguna sahip oldugundan dolay1 yasamanin
biitceyi yasalasma stlirecinde denetimi pratikte isletilememektedir.
Biitcenin meclis ¢atis1 altinda etkin bir sekilde sekillendirilebilmesi ve
harcamalarin denetlenebilmesi, ilgingtir ki bagkanlik sistemlerinde daha
olasidir. Zira bagkanlik sistemleri, yasama ¢ogunlugu ve ytriitmenin,
farklisiyasi ekollerin eline gegmesine imkan tanimaktadir. Bundan dolay,
baskanlik sistemlerinde, biitgenin onaylanmasi siirecinde yiirtitmenin
daha etkin kilinmasina yonelik diizenlemeler yapildig1 goriilmektedir.
Bu amagla kimi iilkelerde yasama organina biitge tizerinde oldukea sinirh
degisiklik yapma imkani taninirken, kimi iilkelerde ise devlet bagskanina
yasamanin yasalastirdigi biitceyi veto etme hakki taninmaktadir. Hatta
devlet baskanlarina kararnameler ile biitce hazirlama yetkisi veren
tilkeler de bulunmaktadir.

Bu noktada Tiirkiye’nin konumu ilgi ¢ekicidir. Tiirkiye’de Meclis, biitce
konusunda iddia edilenin aksine parlamenter sistem donemindekine
nazaran daha ileri bir noktaya tasinmistir. Ancak bu durum, anayasal
bir yetki ihdasi ile gerceklesmemistir. Cumhurbaskanligi hiikiimet
sistemine gecis ile dogal olarak gerceklesmistir. Bir diger ifade ile
yasama ve ylritme organlarinin farkl siyasi ekollerin kontroliinde
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olmas1 durumunda, yasama btitce tizerinde daha etkin olabilecektir. Zira
Cumhurbaskaninin teklif ettigi biitce, diger siyasi ekoliin ¢ogunlukta
oldugu yasamada, verilen 6nergeler ile bambaska bir hale getirilebilir.
Boyle bir durumda Cumhurbaskaninin, anayasa geregi biitce kanunu
onaylamaktan baska segcenegi bulunmamaktadir. Ayrica yiiriitmenin
kararnamelerle biitcede diizenleme yapma yetkisinin olmadig1 da
hatirda tutulmalidir.

Bu calismada, baskanlik sistemlerinde biitcenin onaylanmasi
stireci karsilastirmali hukuk baglaminda ele alinmistir. Kiyaslama
yapilirken literatiirde siklikla ihmal edilen “denklestirici” bir bakis
acis1 gelistirilmistir. Bu dogrultuda iilkedeki hiikiimet sistemi, siyasi
parti tirleri, secim zamanlamasi, meclisteki etkin parti sayisi, devlet
baskaninin biit¢e konusundaki kararname ve veto giicti ve tilkenin devlet
sekli gibi unsurlar gozetilmistir.

Anahtar Kelimler: Biitce, Kuvvetler Ayriligi, Kontrol-Denge
Mekanizmalari, Bagkanlik Sistemi, Yasamanin Gii¢lendirilmesi.
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THE POSITION OF LEGISLATURE DURING BUDGET APPROVAL
PROCESS IN PRESIDENTIAL SYSTEM IN COMPARATIVE LAW

Abstract

Legislative, executive and judicial powers are equipped with various
constitutional rights or mechanisms in order to secure check and
balance of powers. In this context, interaction between legislative
and executive branches is remarkable. The earliest of these check and
balance mechanisms between these powers is “the budget” which has
maintained its existence since Magna Carta. However, the authority of
the legislature to approve the budget, which was achieved as a result of
long-standing efforts, has started to lose its significance in recent times.

Although the authority to approve the budget theoretically belongs
to the legislative branch, this right cannot be used efficiently in
parliamentary system because of the dominance of executive branch on
the parliament. It is worth mentioning that the modification of budget
during the approval or audit of budget are more likely in presidential
system in comparison with parliamentary system. Since the probability
of divided government is in the nature of presidential system.
Nonetheless, when the role of powers on the process of approval of
budget is examined, it can be seen that executive power is more effective
in presidential system. Indeed, in some countries, legislative power has
a quite limited authority on the approval of budget or president has the
veto power on budget act. As a matter of fact, in these countries, veto
power is combined with the authority to issue a presidential decree to
avoid funding gap.

At this point, Turkey’s position is remarkable. Counterintuitively,
parliament has taken to a higher level on the matter of budget approval
in comparison to parliamentary system era. However, this situation has
notoccurred with a constitutional authorisation; it has emerged naturally
with the transition of presidential system of government. In other words,
legislature could be more effective on budget approval during divided
government. When the budget proposal has been brought to legislature
controlled by the opposition, proposal can be amended completely by
motions. At this stage, the President has no other choice than ratifying
the budget act. Furthermore, the President has to acquiesce to the
budged act due to the fact that regulation or amendment of budget act
by presidential decree is not allowed according to constitution.
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In this presentation, budget approval process in presidential systems
has been examined in the context of comparative constitutional law.
While comparing the approval processes, “equilibrium” point of view
being often-ignored in literature, has been developed. In this respect,
types of government system and political parties, election circle, the
number of effective political parties in parliament, presidential veto and
decree power on budget and forms of government by power structure
have been dealt with.

Key Words: Budget Act, Separation of Powers, Check and Balance
Mechanisms, Presidential System, Strengthening the Legislative.
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7393 SAYILI KANUNLA MILLETVEKILI SECIMi KANUNU VE BAZI
KANUNLARDA YAPILAN DEGIiSIiKLIKLERIN DEMOKRATIK DEGERI

Dog. Dr. Abdulkadir YILDIZ
Necmettin Erbakan Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-6262-7090

Ozet

Demokrasinin temel unsuru olan secimler, nitelikleri yoniiyle de
demokrasinin standardini ortaya koymaktadir. Bu standart liberal
demokrasi yoniinde olabildigi gibi bundan sapma seklinde de ortaya
¢ikabilir. Liberal demokrasi ise, diger kurumlariyla birlikte secimlerin
gercek anlamda yarismaci bir icerikte yapilmasini gerektirmektedir.
Secimlerin bahsedilen igerigi secim sistemi tercihinin yaninda se¢im
cevreleri, baraj ve secimlerin yargisal denetimiyle iligkilidir.

Bu baglamda 7393 sayili kanun ile yapilan degisiklikle se¢cim barajinin
ylizde ondan yilizde yediye diisiiriilmesi demokratik bir gelismedir.
Bu durum ayni zamanda, temsilde adalet ilkesi ile de bagdasmaktadir.
Bu gelismenin siiphesiz lilkemizdeki hiikiimet sistemi degisikligiyle
de yakindan iliskisi vardir. Hiikkiimetin kurulmasinin meclisle ilgili
olmamasi, istikrar olgusuna daha farkl sekilde yaklasilabilmesini
miimkiin hale getirmistir. Diger bir degisiklik ittifakla ilgilidir. Partilerin
ittifak yaparak secime girebilmeleri 2018 yilindaki kanun degisikligi ile
ongorilmiisti. Son degisiklik ise ittifaki olusturan siyasi partilerin her
birinin ¢ikaracagi milletvekili sayisinin, her secim cevresinde ittifak
icinde elde ettigi oy sayis1 esas alinarak genel d’'Hondt uygulamasiyla
belirlenmesini igermektedir. Siyasi partilerin se¢imlere katilabilmesi
icin Turkiye Biiytk Millet Meclisinde grup kurmus olmalar1 sartinin
kaldirilmasi yapilan diger bir degisikliktir. Bundan béyle belli oranda
teskilatlanma suretiyle secime katilabilme bu yondeki tek gerekliliktir.
i1 secim kurulu baskan ve iiyeleri ile ilge secim kurulu baskaninin en
kidemli olan yerine birinci sinifa ayrilmis hakimler arasindan kura ile
belirlenmesi ile sandik kuruluna iiye bildirme hakki olan bir partinin,
oluru olmadan baska bir parti liyesini sandik kurulu tyesi olarak
gosteremeyeceginin diizenlenmesi yapilan diger degisikliklerdir.

Anahtar Kelimler: Segimler, Secim Kanunu, Baraj, Secim Ittifak,
Secimlerin Yargisal Denetimi.
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DEMOCRATIC VALUE OF THE AMENDMENTS MADE BY LAW NO.
7393 WHICH IN THE LAW ON ELECTIONS OF PARLIAMENT AND
OTHER LAWS

Abstract

Elections, which are the basic element of democracy, reveal the
standard of democracy in terms of their qualities. This standard may
be in the direction of liberal democracy, or it may appear as a deviation
from it. Liberal democracy, on the other hand, is associated with holding
elections in a truly competitive context, along with other institutions.
The mentioned content of the elections is related to the election system
preference, as well as the elements such as constituencies and thresholds,
as well as the judicial review of the elections.

In this context, lowering the electoral threshold from ten percent to
seven percent with the law numbered 7393 is a democratic development.
This situation is also compatible with the principle of fair representation.
Undoubtedly, this development is closely related to the change in the
government system in Turkey. The fact that the establishment of the
government was not related to the parliament made it possible to
approach the stability phenomenon differently. Another change is about
electoral alliance. It was regulated with the law change in 2018 that the
electoral alliance could enter the elections. The last change includes the
determination of the number of deputies to be issued by each of the
political parties forming the alliance, by the general d'Hondt practice,
based on the number of votes obtained in each constituency within the
alliance. Another reform proposes the elimination of the condition for
political parties to establish parliamentary groups to be able to run in
elections. From now on, complete organizing a certain amount of the
provinces is only requirement to take part in elections. Other reforms
are the the chairman and members of the provincial election boards will
be determined by drawing lots from among the judges allocated to the
first class instead of the top senior judge in a district and that a party
that has the right to notify a member to the ballot box committee cannot
nominate another party member as a ballot box committee member
without his consent.

Key Words: Elections, Election Law, Threshold, Electoral Alliance,
Judicial Review Of Elections.
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E-POSTA DOLANDIRICILIGINDA OLAGANUSTU iCRA HAREKETI:
OLTALAMA

Dr. Ogr. Uyesi Recep KAHRAMAN
Necmettin Erbakan Universitesi Siyasal Bilgiler Fakiiltesi

ORCID ID: 0000-0002-0991-9692

Ozet

Malvarligina karsi islenen suclar arasinda yer alan dolandiricilik sugu;
hilelihareketile magdurunaldatilarak yarar saglanmasidir. Dolandiricilik
sucunda icra hareketi; hileli davranislarla failin bir kimseyi aldatmasidir.
Hilenin, aldatilan kisinin algilama yetisini, inceleme imkanini ortadan
kaldirabilecek 6zelligi ihtiva etmesi gerekir. Hilenin, magduru aldatmaya
elverisli olup olmadigi, magdurun icinde bulundugu hale ve somut olaya
gore belirlenmektedir.

Sugun faili, ekonomik ve ticari faaliyetlerin doniistimiine bagh olarak
aldatma yontemlerini degistirebilmektir. E-posta dolandiriciliginda
oltalama, muhatab1 aldatma yontemi olarak degerlendirilebilmektedir.
Calismada, dijital sug¢ kategorisinde olan e-posta dolandiriciliginin
gerceklestirilebilmesi adina bir icra hareketi olarak degerlendirilebilecek
olan oltalamanin 6zelligi ve dolandiricilik sugunun islenebilmesi adina
elverisliligi incelenmistir. Calismanin amaci; oltalamanin, dolandiricilik
sucundaki elverisliligini ortaya koyarak; bu yonteminin 6zellikle ticari
iliskilerdeki e-posta dolandiriciliginda kullanilabilirligini  gdriniir
kilmaktir.

Oltalama, dijital yasamin bilinen en tesirli saldir1 tiirlerindendir.
Bu saldir tiiriinde genel olarak magdurun e-posta hesabina; hediye,
maas zammi, para odilli, Ucretsiz tatil gibi dikkat cekici gercek
olmayan iletiler gdnderilerek kimlik bilgisi, parola veya benzeri 6zel
bilgilerin temin edilmesi amaglanir. Oltalama, dogrudan bir kurumu
da hedef alabilmektedir. Amag; secilen magdura ait 6zel bilgilerin veya
finansal verilerin elde edilmesidir. Bu halde oltalama, magdura gore
kisisellestirilerek hazirlanmaktadir. Fail, agik kaynaklar1 kullanarak
hedef aldig1 sirketi arastirmakta, elde ettigi tiim bilgileri hilenin birer
pargasi olacak sekilde tasnif etmektedir.

Fail, oltalama yontemi ile sirketin yonetici hesaplarindan bir tanesini
ele gecirir. Amag; sirket blinyesinde finans konusunda gorevlendirilmis
kisileri belirleyerek, bu kisilerin siparis emri gibi gonderilerini
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yakindan izlemektir. Siparislerin teslim edilme ya da borcun édenme
zamanina yakin bir tarihte, alacakl sirketin alan adina ¢ok benzer bir
alan adi satin alinir. Alan adinin se¢ciminde bir takim 6zel teknikler
kullanilabilmektedir. Ozellikle alacakli sirketin alan adinda «i» harfinin
varligl halinde, «i» harfinin yerine «l» harfinin yer aldigi alan adi1 satin
alinmaktadir. Borg¢lu sirket personelini rahatlikla aldatmak amaciyla,
alacakli sirketin alan adiyla benzer alan adi lizerinde, ayni ad soyad,
ama alan adinda “i” harfi yerine “1” harfi bulunan e-posta ile 6demenin
gonderilmesinin istendigi banka hesap bilgisi paylasilir. Bor¢lu sirket
personelinin siiphe duymasini engellemek amaciyla alacakli sirketin
banka hesap bilgilerinin incelemeye alindig1 belirtilip, gercek olmayan
sirkete ait banka hesabina 6demenin yapilmasi saglanir.

Anahtar Kelimeler: Dolandiricilik, E-Posta Dolandiricilig, fcra
Hareketi, Oltalama, Hile.
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EXTRAORDINARY EXECUTIVE ACT IN E-MAIL FRAUD: PHISHING

Abstract

Fraud, which is among the crimes against property; fraudulent act is
to provide benefit by deceiving the victim. Executive act in the fraud; is
the deception of the perpetrator with fraudulent acts. The deceit must
include the feature that can eliminate the ability of the deceived person
to perceive and examine. Whether the deceit is suitable for deceiving the
victim is determined by the situation of the victim and the concrete case.

The perpetrator of the crime; is to change the methods of deception
depending on the transformation of economic and commerecial activities.
Phishing can also be considered as a method of deceiving the victim
in e-mail fraud. In the study, the feature of phishing, which can be
considered as an executive act in order to carry out e-mail fraud, which
is in the digital crime category, and its feasibility for committing the
fraud have been examined. The aim of the study; by demonstrating the
feasibility of phishing in the fraud; to make visible the usability of this
method, especially in e-mail fraud in commercial relations.

Phishing is one of the most effective types of attacks known in digital
life. In this type of attack, in general, the victim’s e-mail account; It is
aimed to provide identity information, password or similar private
information by sending unremarkable, unrealistic messages such as
gifts, salary increases, monetary rewards, free holidays. Phishing; it can
also directly target an institution. Aim; obtaining private information or
financial data of the selected victim. In this case, phishing is prepared by
being personalized according to the victim. Perpetrator; it searches the
targeted company using open sources, and classifies all the information
it obtains as part of the deceit.

Perpetrator takes over one of the company’s manager accounts with
the phishing method. The aim is to identify the people assigned to
finance within the company and closely monitor orders of these people.
Close to the time of delivery of orders or payment of debt, a domain
name very similar to the domain of the payee company is purchased.
A number of special techniques can be used in the selection of the
domain name. Especially in case of the existence of the letter “i” in the
domain name of the creditor company, the domain name with the letter
“1” instead of the letter “i” is purchased. In order to easily deceive the
debtor company personnel, the bank account information to which the
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payment is requested to be sent is shared via an e-mail with the same
name and surname on the domain name of the creditor company, but
with the letter “1” instead of the letter “i” in the domain name. It is also
stated that the bank account information of the creditor company is
examined in order to prevent the personnel of the debtor company from
being suspicious. In this way, it is ensured that the payment is made to
the bank account of the unreal company.

Keywords: Fraud, E-Mail Fraud, Executive Act, Phishing, Deceit.
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5237 SAYILI TURK CEZA KANUNU MADDE 245 /A: YASAK CIiHAZ
VEYA PROGRAMLAR

Dr. Ogr. Uyesi Emrah OZDEMIR
Balikesir Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0003-2305-1292

Ozet

Bu calismanin konusunu, 5237 sayill Tiirk Ceza Kanunu'nun Ikinci
Kitap, Uciincii Kisim, Onuncu Béliim’iinde “Bilisim Alaninda Suclar”
baslig1 altinda 245/A maddesi ile diizenlenmis olan “Yasak Cihaz veya
Programlar” baslikli sug¢ tipi olusturmaktadir. S6z konusu sug tipi,
tilkemiz ceza hukuku mevzuatina 24.03.2016 tarih ve 6698 sayili Kisisel
Verilerin Korunmasi Kanunu'nun (KVKK) 30 uncu maddesi ile dahil
edilmistir. Bu yasal diizenlemenin hukuki dayanagini ise 23.11.2001
tarihinde imzalanan ve 01.07.2004 tarihinde yirtrlige giren Avrupa
Konseyi Siber Suc¢ Sozlesmesi (AKSS) (Budapeste S6zlesmesi)’'ne taraf
olmanin getirdigi ylikiimliiliikler olusturmaktadir.

Avrupa Konseyi Siber Su¢ Sozlesmesi, internet ve bilgisayar aglari
araciligi ile islenen suglara karsi devletlerin daha etkin sekilde miicadele
etmesini saglamayr amacglamaktadir. Bu kapsamda so6zlesmeye taraf
olan iilkelerin maddi ceza hukuku kurallarinin uyumlastirilmasi, ulusal
ceza muhakemesi hukuku kurallarina temel olusturacak uluslararasi
muhakeme Kkurallarinin yeknesaklastirilmasi, uluslararasi adli yardim
ve isbirliginin gelistirilmesi temel hedefler olarak belirlenmistir.
Sozlesme niteligi itibariyle kiiresel diizeyde etki giicline sahip 6nemli
bir hukuki belgedir. Tiirkiye Cumhuriyeti Devleti, Avrupa Konseyi Siber
Su¢ Sozlesmesini 10.11.2010 tarihinde Strazburg’da imzalamistir.
22.04.2014 tarihli uygun bulma kanunu ile sézlesme “Sanal Ortamda
Islenen Suclar Sézlesmesi” resmi terciime ismi ile onaylanarak ayni yil i¢
hukukta yiriirlige konulmustur.

Sozlesme’'nin 6 nci maddesi taraf devletlere bilisim suglarinin islenmesi
amaciyla gergeklestirilen bazi hukuka aykir1 ve kasitl fiilleri su¢ olarak
diizenleme ve cezai yaptirima baglama yiikimliliigii getirmistir. Bu
fiiller; s6zlesmenin ikinci ve besinci maddeleri arasinda diizenlenen
bilisim suglarindan herhangi birinin islenmesi amaciyla “yasak cihaz,
bilgisayar programi, erisim sifresi, erisim kodu veya benzeri verileri
bulundurma, iiretme, satma, kullanma amaciyla tedarik etme, ithal
etme, dagitma veya baska bir sekilde erisilebilir hale getirme” olarak
belirlenmistir.
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Bu ¢alismada, 5237 sayili Tiirk Ceza Kanunu’'nun 245/A maddesinde
diizenlenen “Yasak Cihaz veya Programlar” baslhkli sug¢ tipi sugun
yapisal unsurlarn (tipiklik unsuru ve hukuka aykirilik unsuru), 6zel
islenis bicimleri (tesebblis, istirak, ictima), yaptirim tiir ve miktar1 konu
basliklar1 ¢ercevesinde degerlendirme konusu edilecektir. Sug tipinin,
Sozlesmenin belirledigi standartlar ile uyumu ilgili basliklar altinda
ayrica ele alinacaktir.

Anahtar Kelimeler: Bilisim Suclari, Siber Suglar, Yasak Cihaz veya
Programlar, Avrupa Konseyi Siber Su¢ Sozlesmesi, Bilisim Sistemi
Giivenligi.
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TURKISH CRIMINAL CODE NO. 5237 ARTICLE 245/A: PROHIBITED
DEVICE OR PROGRAMS

Abstract

The subject of this study is the type of crime which titled “Prohibited
Devices or Computer Programs” regulated with article 245/A under
the titled “Crimes Related to Data Processing Systems” in the Volume II,
Third Part, Tenth Chapter of the Turkish Penal Code No. 5237. This type
of crime has been included in our country’s criminal law legislation with
Article 30 of the Personal Data Protection Law No. 6698 dated 24.03.2016.
The legal basis of this regulation is the obligations of being a party to
the Convention on Cybercrime (ETS No.185) (Budapest Convention on
Cybercrime) which was signed on 23.11.2001 and entered into force on
01.07.2004.

Convention on Cybercrime (ETS No.185) aims to enable states to fight
more effectively against crimes committed through the internet and
computer networks. In this context, harmonization of the substantive
criminal law rules of the countries that are party to the Convention,
to uniformize the rules of international procedure that will form the
basis of the national criminal procedure law rules, the development of
international judicial assistance and cooperation have been determined
as the main objectives. The Convention is an important legal document
with global effects due to its feature. The State of the Republic of Turkey
signed the Convention on Cybercrime (ETS No.185) on 10.11.2010 in
Strasbourg. With the approval law dated 22.04.2014, the Convention
was approved with the official translation name of “Contract on Crimes
Committed in the Virtual Environment” and entered into force in the
same year in the field of domestic law.

Article 6 of the Convention necessitates to the states parties to regulate
a number of illegal and intentional acts performed for the purpose of
committing cyber crimes as a type of crime and penalize. These acts for
the purpose of committing any of the cyber crimes regulated between the
second and fifth articles of the Convention; possession, production, sale,
supply for the purpose of use, import, distribution or otherwise making
available of prohibited device, computer program, access password,
access code or similar data.

In this study, the crime named “Prohibited Devices or Computer
Programs” regulated in article 245 /A of the Turkish Penal Code No. 5237



uluslararas: + international tt =1/11
3

13-15 Mays | May 2022

61

hukuk kongresi + law congress

will be analyzed within the framework of the the structural elements of
crime, special appearance forms of crime, type and amount of sanction.
The compatibility of the type of crime with the standards determined by
the Convention will be discussed separately under the relevant headings.

Keywords: IT Crimes, Cybercrimes, Prohibited Devices or Computer
Programs, Convention on Cybercrime, Information System Security.
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OVER-SHARENTING

Dr. Ogr. Uyesi Ezgi CANKURT
Tekirdag Namik Kemal Universitesi Hukuk Fakiiltesi
ORCID ID: 0000-0002-3869-3290

Ozet

Yetiskinler kisisel verilerini paylasirken riza gosterilmesi gerektigi 6n
kabulii ile hareket eder. Sadece kendilerinin olmadigi, farkl birilerinin
de ayni fotograf karesinde veya videoda bulunmasi durumunda;
mahremiyet haklarinin varhigini kabul etmekte ve riza istemektedir.
Benzer bir durum g¢ocuklarla ilgili oldugunda ise, paylasimlar art arda
yapilabilmektedir. Ciinkii paylasim izni vermesi gereken ilgili, paylasim
yapan ebeveynlerdir, bu nedenle de ilk bakista herhangi bir hukuksal
sorun bulunmamaktadir. Ancak hepimizin oldugu gibi, ¢ocuklarin da
dijital ayak izleri vardir. Giinlimiizde sosyal medya platformlarinin
sayisinin ve kullaniminin artmasi, gocuklarin dijital diinyadaki haklarinin
sinirlarinin tespitini zorunlu kilmaktadir. Cocuga iliskin kamu ve 6zel
hukuk kapsamindaki hukuksal sorunlarda en 6nemli ilke, “cocugun
istiin yarar1”dir ve sosyal medya paylasimlarinda da “gocuklarin birincil
koruyucusu” olan ebeveynler tarafindan bu paylasimlarin gerekliligi ve
olasi zararlar1 degerlendirilmelidir.

Sosyal medyanin giincel sorunlarindan biri haline gelen, “over-
sharenting” olgusu basta Cocuk Haklari S6zlesmesi olmak tizere ¢ocugun
insan haklar1 kapsaminda degerlendirilmelidir. Over-sharenting,
ebeveynlerin ¢ocuklarina iliskin esasinda Kisisel verilerinden olan
fotograf ve videolarinin sosyal medyada asir1 paylasilmasi olarak
tanimlanmaktadir. Cocuk fotograflarinin sosyal medyada paylasilmasi,
¢ocuga dair korunmasi gereken hukuksal degerlerin 6zel hayattan
cikartilarak kamusal alana tasinmasina sebep olmaktadir. Cocugun
mahremiyet hakki, Kkisisel verilerinin korunmasi gerekliliginin
goz ardi edilmesinin farkli tehlikeleri de bulunmaktadir. Hashtag
kullanarak gergeklestirilen bir paylasimin ulasilabilirligi, izinsiz
kaydedilebilme kolaylig1 saglayacagi i¢in ¢evrimici islenebilecek suglari
da kolaylastirabilmektedir. Cocugun 6zerkligi hakki ve unutulma hakki
acisindan da biiyiik sorunlari beraberinde getirmektedir. Kendisini
cevrimici ortamlardan uzak tutmakistese de, kendisinin rizasi olmaksizin
paylasilan verileri sosyal medyada var olmaya devam edecektir. Cocugun
cevrimici olarak yasaminin paylasilmasi; nerede ikamet ettigi, okulu vs.
hakkinda ¢ok fazla kisi tarafindan ulasilabilecek bilgileri de vermektedir.
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Ebeveynlerin giinliik hayattabilgisini vermeyecegi konulari; milyonlara
ulasan bir paylasimla, kamusal alanda etmesi tehlikesiz midir? Boylelikle
¢ocuklarin okudugu okulun adresine kolaylikla ulasilabilmekte, hatta
grup fotografi paylasilmis ise; baska ¢ocuklarin verileri ebeveynlerinin
izni olmadan sosyal medyada paylasima ac¢ilmaktadir. Cocuklarin
mahremiyet hakki gilinliik hayatta korunurken, sosyal medyada ise
tam tersi bir yaklasimla asir1 derecede ihlal edilme egilimindedir. Bu
gibi tehlikeler, over-sharenting olgusunun kamu hukuku -6zellikle
ceza hukuku- bakimindan etkilerinin degerlendirilmesini 6nemli hale
getirmigtir.

Anahtar Kelimeler: Over-Sharenting, Cocugun Dijital Haklar,
Mahremiyet Hakki, Dijital Ayak izi, Unutulma Hakk.
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OVER-SHARENTING

Abstract

Adults act with the pre-acceptance that consent is required when
sharing their personal data.In the event that they are not alone, and
other people are in the same photo frame or video; accepts the existence
of privacy rights and asks for consent.When a similar situation is
related to children, sharing can be done one after the other.Because it
is the parents who are involved and sharing that must give permission
to share, so there is no legal problem at first glance. But like all of us,
children have digital footprints. Today, the increase in the number and
use of social media platforms necessitates the determination of the limits
of children’s rights in the digital world. The most important principle in
legal problems within the scope of public and private law regarding the
child is the “best interest of the child” and the necessity and possible
harm of these shares should be evaluated by the parents, who are the
“primary protectors of children” in social media posts.

On the other hand, the phenomenon of “over-sharenting”, which
has become one of the current problems of social media, has made it
necessary to deal with the human rights of the child in the Convention on
the Rights of the Child. Over-sharenting is defined as excessive sharing of
photos and videos of parents about their children on social media, which
is essentially their personal data. Sharing children’s photos on social
media causes the legal values that need to be protected about the child
to be removed from private life and transferred to the public sphere.
There are different dangers of ignoring the child’s right to privacy and
the need to protect their personal data. Considering the accessibility of
a share made using hashtags, it brings with it the fact that they can be
recorded without permission, and it can also facilitate crimes that can
be committed online. It also brings with it major problems in terms of
the child’s right to autonomy and the right to be forgotten. Although he
wants to keep himself away from online environments, his data shared
without his consent will continue to exist on social media. Sharing the
child’s life online; It also gives information about where he lives, his
school, etc. that can be reached by many people.

The subjects that parents will not be informed about in daily life; With
a sharing reaching millions, is it safe to do so in the public arena? In this
way, the address of the school the children attend can be easily reached,
and even if the group photo is shared; data of other children are shared
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on social media without the consent of their parents. While children’s
right to privacy is protected in daily life, it tends to be excessively
violated in social media with the opposite approach. Such dangers have
made it important to evaluate the effects of over-sharenting in terms of
public law, especially criminal law.

Keywords: Over-Sharenting, Child’s Digital Rights, Right to Privacy,
Digital Footprint, Right to Be Forgotten.
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HABERLESMENIN GIiZLILiGINi IHLAL SUCU BAKIMINDAN
WHATSAPP KAYITLARININ BOSANMA DAVASINDA DELIiL OLARAK
KULLANILMASI

Ars. Gor. Fatma Dilan TOPUZ
Inénii Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-7872-1823

Ozet

Anayasanin “kisilik haklari ve 6devleri”ni diizenleyen ikinci béliimiinde
“0zel hayatin gizliligi ve korunmas1” baslig1 altinda, 6zel hayatin gizliligi
(Ay. m. 20), konut dokunulmazlig1 (Ay. m. 21) ve haberlesme hiirriyeti
(Ay. m. 22) haklar1 diizenlenmis ve bu haklara miidahalenin sinirlari
belirlenmistir. Devlet, yalnizca bu haklar1 tanimak ve buna miidahale
etmekten kacinmakla bu ytkimliliglini yerine getirmis olmaz. Ayni
zamanda bireyler tarafindan 6zel hayata saygi gdsterilmesini saglayacak
ve bu haklara yonelen saldirilar1 6nleyecek tedbirleri de almalidir.

Bireyin korunmasi gereken o6zel hayatinin 6nemli kisimlarindan
birini de haberlesme o6zgiirliigii olusturur. Birey, 6zgiir bir sekilde
ve kimsenin miidahale etmeyecegine inanarak cesitli haberlesme
yollarini kullanabilmelidir. Nitekim, 5237 sayili Tiirk Ceza Kanunu’'nun
132. maddesinde diizenlenen “haberlesmenin gizliligini ihlal” sucu da
bireylerin haberlesme hiirriyetini korumaktadair.

Uygulamada bu sugun siklikla tartisma konusu yapildig1 bir durum,
bosanma davasi sirasinda ortaya konulan bazi delillerin sonradan ilgili
tarafca haberlesmenin gizliligini ihlal sugu bakimindan sikayet konusu
yapilmasi olarak karsimiza ¢ikmaktadir. Gergekten de somut birgok
bosanma davasinda kendisine karsi sadakat yiikiimliliigiiniin ihlal
edildigini iddia eden taraf, bu durumu ispatlayabilmek maksadiyla esinin
sosyal medya mesajlagmalarini ondan habersiz ve hukuka aykiri sekilde
elde etmekte ve bu eyleminden dolay1 sonradan haberlesmenin gizliligini
ihlal sugunu (TCK m. 132) isledigi gerekcesiyle ceza sorusturmasi/
kovusturmasina maruz kalabilmektedir. Ustelik bosanma davalarinda,
bosanma sebebini ispata yonelik sunulan delillerin elde edilmesi
ihtimalinin ¢ogu zaman kolay olmadigini da goz o6niine aldigimizda
ozellikle aldatilan esin, delil elde etmek amaciyla hukuki olmayan yollara
basvurmasi keyfiyeti bircok somut olayda karsimiza ¢ikmaktadir.

Bu tarz delillerin kullanilmasi bosanma davalarini goren aile
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mahkemelerinde hukuken bir sorun teskil etmez iken, ceza
yargilamasinda ise bu delili kullanan tarafin haberlesmenin gizliligini
ihlal sugundan sorumlulugunu dogurabilmektedir.

Biz de ¢alismamizda her iki yargi alanini da ilgilendiren bu tartisma
bakimindan konunun uygulamada nasil ¢6ztime kavusturuldugu, yiiksek
mahkemelerin bu alana iliskin kararlarini, mahkemelerce getirilen
¢oziimlerin mevcut diizenlemelerle ¢atisip catismadigini irdeleyecegiz.
Hukuk giivenligi ve hukukun birligi ilkesi geregince, yargi kollari
arasinda ayni konuya iligkin farkli yaklasimlarin olmamasi adina yeri
geldiginde ¢6ziim Onerilerimizi de sunmaya ¢alisacagiz.

Anahtar Kelimeler: Haberlesmenin Gizliligini ihlal Sucu, Hukuka
Aykiri Delil, Bosanma Davasi, sosyal medya, mesaj igerikleri.
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USING WHATSAPP RECORDS AS EVIDENCE IN THE DIVORCE
SUIT FOR THE CRIME OF VIOLATION OF CONFIDENTIALITY OF
COMMUNICATIONS

Abstract

In the second part of the Constitution, which regulates “personal rights
and duties”, under the title of “privacy and protection of private life”,
the rights to privacy of private life, inviolability of home and freedom of
communication are regulated and the limits of interference with these
rights are determined. The state does not fulfill this obligation by simply
recognizing these rights and refraining from interfering with them. At
the same time, it should take measures to ensure respect for private life
by individuals and to prevent attacks on these rights.

Freedom of communication constitutes one of the important parts of
an individual’s private life that must be protected. The individual should
be able to use various means of communication freely and believing
that no one will interfere. As a matter of fact, the crime of “violating the
confidentiality of communication” regulated in Article 132 of the Turkish
Penal Code No. 5237 also protects the freedom of communication of
individuals.

In practice, a situation where this crime is frequently discussed is
the fact that some of the evidence revealed during the divorce case
is subsequently filed by the relevant party in terms of the crime of
violating the confidentiality of communication. Indeed, in many concrete
divorce cases, the party claiming that his duty of loyalty to himself
has been violated, in order to prove this situation, obtains his wife’s
social media messages unknowingly and unlawfully, and due to this
act, he is subsequently punished for committing the crime of violating
the confidentiality of communication (Article 132 of the TCK). may be
subject to investigation/prosecution. Moreover, when we consider that
the possibility of obtaining the evidence presented to prove the reason
for divorce in divorce cases is often not easy, the fact that the cheated
spouse resorts to illegal means in order to obtain evidence emerges in
many concrete cases.

While the use of such evidence does not constitute a legal problem
in family courts that hear divorce cases, in criminal proceedings, the
party using this evidence may be liable for the crime of violating the
confidentiality of communication.
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In our study, we will examine how the issue was resolved in practice
in terms of this debate, which concerns both jurisdictions, the decisions
of the high courts in this area, and whether the solutions brought by
the courts conflict with the existing regulations. In accordance with the
principle of legal security and unity of law, we will try to offer solutions
when appropriate, in order that there are no different approaches on the
same issue among the judicial branches.

Keywords: Crime Of Violation Of Confidentiality Of Communication,
Unlawful Evidence, Divorce Case, Social Media, Message Contents.
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ULUSLARARASI CEZA MAHKEMESI SAVCILIGININ GOREV VE
YETKILERi

Dr. Ogr. Uyesi ilhan BULUT
Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0003-1246-7137

Ozet

Roma Statiisii ile kurulan Uluslararas1 Ceza Mahkemesi (UCM) 2002
yilinda ilk daimi uluslararasi ceza mahkemesi olarak géreve baslamistir.
UCM savciligl, mahkemenin en énemli organlarindan biridir. Savciligin
sahip oldugu yetkiler kurulus stirecinde en ¢ok tartisilan konulardan biri
olmustur. Sonug olarak devletler hassas bir kontrol ve denge lizerine
kurulan bir sorusturma mekanizmasi iizerinde anlasmislardir. Fakat
bu mekanizmanin getirdigi sinirlamalar nedeniyle UCM savcisinin
bagimsizligi ve etkinligi konusunda 6nemli sorunlar bulunmaktadir.

UCM Savcilik Ofisi'nin gorev ve yetkileri Roma Statlisi'niin 42.
maddesinde diizenlenmistir. Bu maddenin ilk fikrasinda Savcilik
Ofisinin bagimsizlig1 vurgulanmaktadir. Bu bagimsizlik hem Mahkeme
dis1 kaynaklara hem de Mahkeme’nin diger organlarina karsi olmalidir.

UCM savcisinin en 6nemli gorevi sorusturma asamasinda ortaya
¢ikmaktadir. Bu asamada savci dnce bir 6n sorusturma yapacaktir. Savci
elindeki verilerin s6z konusu fiiller hakkinda sorusturma agilmasina
“makul bir temel” olusturacak ciddilikte olduguna karar verirse
sorusturma agmak i¢in On Yargilama Dairesinden izin almak zorundadir
(resen baslatilan sorusturmalar i¢in). UCM Savcisi siiphelinin sugu
isledigine iliskin makul nedenlerin olduguna karar verirse On Yargilama
Daire’sinden tutuklama emri veya celpname ¢ikarilmasini talep
edecektir. Siipheli durusma i¢in hazir edildikten sonra On Yargilama
Dairesi bir durusma yaparak suglamalar hakkinda bir karar verecektir.

Savcilik ayrica yargilama asamasinda iddia makami olarak gorev yapar
ve hiikiim kurulduktan sonra hiikkmii temyiz etme hakkina sahiptir.

UCM Savcilig: tarafindan bir fiilin sorusturulabilmesi igin “tetikleme
mekanizmas1” tarafindan harekete gecirilmesi gerekmektedir. Bu
mekanizma; bir taraf devletin bagvurusuyla, BM Giivenlik Konseyi'nin
basvurusuyla veya savcinin resen sorusturma karari almasi ile harekete
gecebilir.
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UCM savcisi bir olay ile ilgili ilk incelemesinde iddia edilen sug¢larin
ozellikle yer, zaman, kisi ve konu bakimindan Mahkemenin yargilama
yetkisine girip girmedigini tespit etmek zorundadir. UCM Savcisi ayrica
iddia edilen suclar1 kabul edilebilirlik sartlar1 ve “tamamlayicilik kuralt”
acisindan degerlendirme yapmak zorundadir.

Temel 6zellikleri belirtilen UCM Savcisinin yetki ve gorevleri ¢ok
hassas bir mekanizma gercevesinde belirlenmistir. Bu mekanizma cgesitli
durumlarda UCM savcisinin gorevini etkin bir sekilde yiirtitmesine de
engel teskil edebilecektir. Bunun yaninda stiphelilerin yakalanmasi ve
tutuklanmasi konusunda uygulamada 6nemli sorunlar yasanmaktadir.
UCM savciligr ile ilgili en tartismali konulardan biri de savcinin hangi
vakalar1 veya kisileri sorusturacagi noktasinda sahip oldugu takdir
yetkisidir.

Bu bildiride de bu kurum ile ilgili teorik bilgiler ve temel tartismalar
verilecek ve somut oOrnekler cercevesinde uygulamadaki duruma
deginilecektir.

Anahtar Kelimeler: Daimi Uluslararas: Ceza Mahkemesi, Uluslararasi
Ceza Hukuku, Roma Statiisii, Uluslararasi Ceza Mahkemesi Savcisi, On
Yargilama Dairesi.
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THE POWER AND DUTIES OF INTERNATIONAL CRIMINAL COURT
PROSECUTION OFFICE

Abstract

International Criminal Court (ICC) established by Roma Statute started
to work in 2002 as the first permanent international criminal court.
The Prosecutor Office of ICC is one of the most important organs of the
Court. The powers of the Prosecutor’s office have been one of the most
controversial issues in the establishment process. Eventually, states have
agreed on a mechanism established on a sensitive check and balances
system of investigation. However, due to the limitations imposed by this
mechanism. there are significant problems with the independence and
effectiveness of the ICC Prosecutor.

The power and duties of the ICC Prosecution Office are regulated in
article 42 of the Rome Statutes. In the first paragraph of this article, the
independence of the Prosecution Office is emphasized. Thisindependence
must be against both non-Court sources and other organs of the Court.

The most important duty of the ICC prosecutor arises during the
investigation phase. At this stage, the prosecutor will conduct a
preliminary investigation first. If the prosecutor concludes that the
information he or she has is serious enough to provide a “reasonable
basis” for an investigation, he must seek permission from the Pre-
Trial Chamber to open an investigation (for the investigations initiated
proprio motu). If the evidence establishes reasonable grounds to believe
a person is responsible for a crime, the ICC Prosecutor will request the
Pre-Trial Chamber to issue a summons or arrest warrant. Once the
suspect is ready for trial, the Pre-trial Chamber will hold a hearing and
make a decision on the charges.

The prosecutor also fulfils the duty of the prosecution during the trial
phase and has the right to appeal the verdict of the Court.

In order to investigate an act, the ICC Prosecutor’s Office must be
activated by the “trigger mechanism”. This mechanism can be activated
by a referral of a state party, by UN Security Council or by the ICC
Prosecutor proprio motu.

In its initial investigation of an incident, the ICC prosecutor must
determine whether the alleged crimes fall under the jurisdiction of the
Court, especially in terms of temporal, territorial, personal and subject
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matter. Additionally, the ICC prosecutor has to assess the alleged crimes
in terms of admissibility and “complementary rule”.

The powers and duties of the ICC Prosecutor are determined within
the framework of a very sensitive mechanism. This mechanism may also
prevent the ICC prosecutor from carrying out his duties effectively in
various situations. Additionally, there are serious problems in practice
with the arrest of the suspects. One of the most controversial issues with
the ICC prosecutor is the discretion of the prosecutor to decide which
cases or persons to investigate.

In this paper, theoretical information and basic discussions about this
institution will be given and the situation in practice will be discussed
within the framework of concrete cases.

Key Words: The Permanent International Criminal Court, Internatioanl
Criminal Law, Rome Statute, Internatioanal Criminal Court Prosecutor,
Pre-Trial Chamber.
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KISININ KENDINi SUCLAMAYA ZORLANAMAMASI (NEMO TENETUR)
ILKESi MUDAFIYE YALAN SOYELEME HAKKI TANIR MI?
Ceza Adaleti Etigi Cercevesinde Bir Degerlendirme

Dr. Ogr. Uyesi Ozgiir TASDEMIR
Ankara Universitesi Adalet Meslek Yiiksekokulu
ORCID ID: 0000-0001-5327-1822

Ozet

Ceza adaleti s6z konusu oldugunda her midafinin kendisine
yoneltmesi gereken, ceza adaleti etigi baglaminda yasamsal bir soru
vardir: “Hangi aragla olursa olsun (by fair means or foul), miivekkilimi
beraat ettirmek veya daha az ceza almasini saglamak zorunda miyim?” Bu
soruya verilen yanit olumluysa, bu araglar arasinda “yalan” ve “yaniltma”
hangi konumda bulunmaktadir? Bu dogrultuda ceza adaleti etigine
iliskin 6nemli bir sinir ¢izgisi ve ayni zamanda ceza muhakemesinin
ilkelerinden biri olan “kisinin kendini su¢lamaya zorlanamamasi (nemo
tenetur) ilkesi” karsimiza c¢ikar. Anayasanin 38/5’inci maddesinde
yer alan bu ilke, susma hakkini ve kendi aleyhine delil gostermeye
zorlanma yasagini icerir. Bu ilkeyle sanigin kendisine sorulan sorular
karsisinda gergegi soylemek yilikiimliliigliiniin varligr sorgulanmistir.
Ogretinin geneli, kimligiyle ilgili kendisine yéneltilen sorular disinda,
sanigin yalan beyanda bulunmasinin -ii¢iincii kisileri etkilemedikce- sug
sayllamayacagi diisiincesini benimser. Calismada yanitini arayacagimiz
ilksoruy, sanigin kendisini savunurken kullanacagiyalanlarinin kurgusuna
ve kullanimina, hukuksal bilgisiyle miidafin katilip katilamayacagidir.
Kanimizca, bu durumun ilk elde bir meslek etigi ihlali olusturacag:
degerlendirilmelidir. Bu degerlendirme yapilirken calismada, ceza
adaleti etigi acisindan savunmanin sinirlari ve -asiri- tarafgir miidafilik
(zealous advocacy) incelenecektir.

Yanitin1 arayacagimiz ikinci soruysa, sanigin yalanlarinin, lgilincii
bir kisiye degil de magdurun veya suctan zarar gorenin kendisine ya
da hatirasina yonelmesinin, savunma hakkinin sinirlar1 ¢ergevesinde
degerlendirilip degerlendirilemeyecegidir. Her iki soruya da olumlu
yanit vermek olanakh degildir. Zira, “yalan, hile, tasni «savunma araci»
olamaz.” Dikkat ¢cekmek gerekir ki Tirk Ceza Kanunu'nun “iddia ve
savunma dokunulmazligi” bashkli 128’inci maddesi, kisilerle ilgili isnadin
“gercek ve somut vakialara dayanmasimi ve uyusmazlikla baglantili”
olmasini aramaktadir. Bu “haber verme hakki” ile kiyaslanabilir ve
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saniktan gorinirdeki somut gerceklige dayanmasinin beklenmesi
yeterli goriilebilir. Buna karsin, yalan ¢cok daha farklidir; “dogru olandan”
kasten sapilmasini, yaniltmay: aciklar. Dolayisiyla yapilan savunma
gercek ve somut vakialara dayanmiyorsa hakaret sucunun olusabilecegi
savlanabilir. Bu sinirlar asildiginda, sartlar1 bulundugu takdirde, iftira
(TCK md. 267), su¢ uydurma (TCK md. 271), kisinin hatirasina hakaret
(TCK md.130) suglarinin da olusabilecegini ileri stirmek olanaklidir.

Anahtar kelimeler: Ceza Adaleti Etigi, Savunma Hakki, Nemo Tenatur,
Miudafi, Yalan.
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DOES THE PRINCIPLE THAT NO MAN IS BOUND TO ACCUSE
HIMSELF (NEMO TENETUR) GIVE RIGHT TO LIE TO DEFENCE
COUNSEL
An Evaluation Within the Framework of Criminal Justice Ethics

Abstract

One of the vital questions of criminal justice ethics that every lawyer
should ask himself is “By fair means or foul, do I have to get my client
acquitted or get a lesser sentence?” If the answer to the question is
positive, then we may ask which position do “lie” and “deception” occupy
among these tools? In this direction, one of the principles of criminal
procedure, “the principle of not being forced to blame oneself (nemo
tenetur)” emerges. This principle includes the right to remain silent
and forbids being compelled to incriminate oneself. With this principle,
the existence of the defendant’s obligation to tell the truth has been
questioned. The general teaching adopts the idea that it is not a crime for
the accused to make false statements unless it affects third parties, and
itis asked about his identity. The first question we will seek to answer in
this study is whether the defense counsel, with his legal knowledge, may
use the lies that the accused will use while defending himself and take
part in the creation of this deceptive fiction. According to my opinion,
at first hand, it should be evaluated that this will constitute a violation
of professional ethics. While making this evaluation, I will examine the
limits of defense and zealous advocacy in terms of criminal justice ethics.

The second subject of inquiry is whether the accused’s lies are directed
to the victim or the deceased’s memory rather than a third party. How
should it be evaluated within the limits of the right of defense? It is not
possible to give an affirmative answer to both questions. Because “lie,
cheating, fabricated statements cannot be a “defensive tool”. It should be
noted that the 128" article of the Turkish Penal Code titled “Immunity
of Accusation and Defence”, seeks for the accusation of persons to be
“based on real and concrete facts and related to the dispute”. This can
be compared to the “freedom to impart information”. So defence counsel
should depend on an ostensible material fact. However, lying is very
different; It explains the deliberate deviation from the “truth”, willful
deception. Therefore, if the defense is not based on real and material
facts, it can be argued that the crime of insult may occur. It is possible
to argue that when these limits are exceeded, Calumny (TCK art.267),
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Fabricating an Offence (TCK art.271), and Insulting the Memory of a
Person (TCK art.130) may occur if they met the conditions.

Keywords: Criminal Justice Ethics, The Right to a Defence, Defence
Counsel, Nemo Tenatur, Lie.
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SIR SAKLAMA YUKUMLULUGU CERCEVESINDE MUDAFiiN
SORUSTURMA DOSYASINI iINCELEME YETKISi VE SORUSTURMANIN
GIZLILiGININ [HLALI SUCU

Ars. Gor. Ozge Ceren YAVUZ KILIC
Necmettin Erbakan Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-0139-3999

Ozet

Avukatlar yerine getirdikleri gorev nedeniyle sir saklama ylikiimliligi
altindadir. Siipheli veya sanigin ceza yargillamasinda savunmasini
gerceklestiren avukat olan miidafi de dolayisiyla ayni sekilde sir
saklamakla yiikiimliidiir. Miidafi, sir saklama ytikiimliiliigli kapsaminda,
gorevini yerine getirirken gerceklestirdigi suc teskil eden kimi hareketler
dolayisiyla gorevin yerine getirilmesi hukuka uygunluk nedeninden
yararlanir ve cezai olarak sorumlu tutulmaz. Bu kapsamda, miidafi
sir saklamakla yiikiimli olmasi nedeniyle gérevinin geregini yerine
getirdigi i¢cin kamu gorevlisinin sugu bildirmemesi sucu ile tutukluy,
hiikiimlii veya sug¢ delillerini bildirmeme suc¢undan cezalandirilmaz.
Ancak miidafiin bu yiikiimliliigii ona sug delillerini yok etme, gizleme
ve degistirme ile sucluyu kayirma yetkisi vermeyecegi icin miidafiin bu
yondeki eylemlerinden sorumlu olacagi agiktir. Zira miidafiin bu anlamda
yapmasi gereken sir saklama ytikimliligli geregi bildiklerini agiga
vurmamakla siirhidir. Bu sebepledir ki Ceza Muhakemesi Kanunu’'nun
46'nc1 maddesine gore miidafi, siipheli veya sanigin rizasi olsa dahi
taniklik yapamamaktadir. Yine ayni gerekceyle, Ceza Muhakemesi
Kanunu’'nun 153’iincii maddesi uyarinca sorusturma dosyasini inceleme
ve belgelerden 6rnek alma yetkisi bulunan miidafiin, bu yetkisini
kullanarak 6grendigi bilgileri aciklamamasi da gerekir. Miidafi bu bilgileri
sadece savunma i¢in kullanmaldir. Clinkii sorusturma evresindeki usul
islemleri kural olarak gizlidir. Zira siiphelinin lekelenmeme hakki ve
masumiyet Karinesinin korunmasi ancak bu sekilde miimkiindiir. Ote
yandan, sorusturmanin saglikli sekilde ytriitiilerek amacina ulasmasi da
sorusturmanin gizliliginin korunmasi ile saglanacaktir. Ancak siiphelinin
savunma hakkini kullanabilmesi icin sorusturma evresindeki gizliligin
savunmaya karst ileri siiriilmesi kural olarak beklenemez ve buradaki
gizlilik aslinda kamuya karsidir. Miidafiin sorusturma evresindeyken
dosya inceleme yetkisini kullanarak vakif oldugu bilgileri agiklamak
suretiyle bu gizliligi ihlal etmesi ise hem sir saklama yiikiimliiliigiine
aykir1 olacaktir hem de Tiirk Ceza Kanunu'nun 285’inci maddesinin
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birinci fikrasinda diizenlenen sorusturmanin gizliliginin ihlali sucunu
olusturacaktir. Miidafiin bu yondeki bir hareketi gorevin gereklerini
yerine getirmekten uzak olacagi i¢in, gérevin yerine getirilmesi hukuka
uygunluk nedeninden yararlanmasi miimkiin degildir. Bilakis, bu sugun
bir kamu gorevlisi olarak nitelendirilebilen avukat tarafindan yerine
getirdigi gorevin sagladigi kolayliktan faydalanilarak islenmesi Tiirk
Ceza Kanunu'nun 285’inci maddesinin doérdiincii fikrasinda, sugun daha
fazla ceza verilmesini gerektiren bir nitelikli seklini teskil etmektedir.

Anahtar Kelimeler: Miidafi, Sir Saklama Yukiimlilagi, Dosya Inceleme
Yetkisi, Sorusturmanin Gizliligi ilkesi, Sorusturmanin Gizliliginin ihlali
Sucu.
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THE AUTHORITY OF DEFENSE COUNSELOR TO EXAMINE
THE INVESTIGATION FILE WITHIN FRAMEWORK OF THE
CONFIDENTIALITY OBLIGATION AND BREACH OF INVESTIGATIONS
CONFIDENTIALITY CRIME

Abstract

Attorneys are under confidentiality obligation due to their duties.
Consequently, a defense counselor, an attorney who carries out the
defense of a suspect or an alleged in criminal proceedings, is also
under the confidentiality obligation. In the context of confidentiality
obligation, defense counselors benefit from the justification of fulfilling
the requirements of the duty and are not held criminally liable due to
some of their acts which might constitute a crime when they fulfill their
duty. Within this scope, due to the defense counselors having to behave
accordingly to the confidentiality obligation, thus fulfilling their duty and
for what they do is necessary they will not be liable under the crime of
public officials not reporting a crime and nor will be penalized for the
crime of failure to inform regarding an arrested or convicted person
or evidence of an offence. However, since this obligation of the defense
counselors does not give them the right to destroy, hide and change
the evidence of the crime and to protect the offender, it is clear that the
defense counselors will be responsible for their actions towards the
mentioned directions. In this context, according to the confidentiality
obligation, what defense counselors are supposed to do is limited to not
revealing the information they know. For this very reason, according to
Article 46 of the Criminal Procedure Code, the defense counselors may
not testify even if the suspect or alleged consents. Again for the same
reason, the defense counselors, who are authorized to examine the
investigation file and take samples from the documents in accordance
with Article 153 of the Criminal Procedure Code, should not reveal the
information they learned through the mentioned authorization. Defense
counselors should use this information only for defense purposes, due to
the procedural proceedings in the investigation stage are confidential as
arule. Because the suspect’s right not to be labeled and the presumption
of innocence may be preserved only by this way. On the other hand, the
proper conduct of the investigation and the achievement of its purpose
will be ensured by protecting the confidentiality of the investigation.
However, in order for the suspects to use their right to defense, it cannot
be expected as a rule that confidentiality during the investigation stage
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should be asserted against the defense, and the confidentiality here is
actually against the public. The violation of confidentiality through
revealing the information they learned during the investigation stage by
using the right to examine the file, will both breach the confidentiality
obligation and constitute the crime of breaching the confidentiality of
investigation that regulated in the first paragraph of Article 285 of the
Turkish Penal Code. Since such an action by the defense counselors in
this direction will be far from fulfilling the requirements of the duty, it is
not possible to benefit from the justification of fulfilling the requirements
of the duty. On the contrary, the commission of the mentioned crime by
the lawyers, who can be described as a public official, by making use of
the convenience of their duty, constitutes a qualified form of the crime
that requires more penalizing, in the fourth paragraph of Article 285 of
the Turkish Penal Code.

Key words: Defense Counselor, Confidentiality Obligation, Authority
Of Examine The Investigation File, Rule Of Investigations Confidentiality,
Breach Of Investigations Confidentiality Crime.
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CEZA HUKUKUNDA GENEL KABUL GOREN “HUKUKUN BiR DALI
BAKIMINDAN HUKUKA AYKIRI OLAN FiiL, ZORUNLU OLARAK
HUKUKUN DiGER DALLARI BAKIMINDAN DA HUKUKA AYKIRIDIR”
ONERMESINE ELESTIREL BiR BAKIS

Ars. Gor. Hasan iba
Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-2330-7190

Ozet

Tiirk 6gretisinde sucun hukuka aykirilik unsuru ile ilgili olarak genel
kabul goren -bizim aksini savunani tespit etmedigimiz- goriise gore, bir
fiil bir hukuk dalinda hukuka aykiri ise, zorunlu olarak diger hukuk dallari
bakimindan da hukuka aykiridir. Bu 6énermenin, hukuk diizeninin birligi
ve biitiinliigii ilkesinin bir geregi oldugu ileri stiriilmektedir.

Hukuk, normlarin bagimsiz ve rastgele bir araya geldigi kaotik bir
sistem degildir. Hukukun temel fonksiyonu davranislara rehber olmadir.
Hukukun bu fonksiyonunu yerine getirilebilmesi icin ayn1 davranisin
bir hukuk dalina goére hukuka uygun, digerine goére hukuka aykiri
olmamasi gerekir. Dolayisiyla biz lizerinde hemfikir olunan énermenin
arka planindaki diistiinceye katiliyoruz. Katilmadigimiz; hukukun birligi
ve biitlinligi ilkesini ortaya koymak igin ileri siiriilen 6nermenin
kendisidir. Bize gore, hukukun birligi ve biittinliigii ilkesi ile uyumlu olan
onerme sudur: Hukukun bir dalinda hukuka uygun olan bir fiil, hukukun
diger dallart bakimindan da hukuka uygundur.

Hukukun bir dalinda hukuka aykiri olan bir fiil, zorunlu olarak diger
hukuk dallar1 bakimindan da hukuka aykir1 olmaz. Pargadaki (bir
hukuk dali) eksiklik, biitiinde de (hukuk diizeni) eksiklik anlamina
gelir; fakat parcadaki bir eksiklik zorunlu olarak baska bir par¢ada
eksiklik manasina gelmez. Hukukun bir dalinda hukuka aykiriliktan
soz ediliyorsa, o hukuk dalina 6zgii yaptirimlarin uygulanmasi gerekir.
Ceza hukuku o6zelinde ifade edecek olursak, kopya cekmeye tesebbiis
eden bir 6grencinin idare hukuku bakimindan hukuka aykir1 olan fiilinin
ceza hukuku bakimindan da hukuka aykir1 oldugu ileri siiriiliirse, akla bu
fiilin hangi sucu olusturdugu sorusu gelmektedir.

Bir hukuk dalina gore hukuka aykir1 olan bir fiile bagka bir hukuk dali
kayitsiz kalmis olabilir. Bu durumda hukuk diizeni davranislara rehber
olma fonksiyonunu yerine getirir. Kopya ¢cekmeye tesebbiis fiiline ceza
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hukuku bakimindan sug teskil etmemesinin nedeni ceza hukukunun bu
fiile kayitsiz kalmasidir. Bir hukuk dalinin yasakladig1 ya da emrettigi
karsisinda baska bir hukuk dali susmussa, hukuk diizeninin birligi ve
biitlinligi ilkesi ile celisilmez. Ancak bu fiilin ceza hukukunda hukuka
uygun oldugu kabul edilip, 6zel hukukta fail hakkinda bir tazminata
hiikmedilmis olsaydi, o zaman hukuk diizeninin birligi ve biitiinligi
ilkesi ile ¢elisilmis olurdu.

Kayitsiz kalma ile izin verme kavramlari arasindaki fark, hukuka
uygunluk nedenlerinin maddi unsurlarinda hatada belirginlesmektedir.
Tiirk 6gretisinde bir goriise gore, bu tir bir hata kaginilmazsa, tipikligin
olusmasini engeller (kast1 ve taksiri engelleyen hata). Bir baska goriise
gore, bu tiir bir hata halinde hataya diisiilen hukuka uygunluk nedeninin
gerceklestigi varsayilir. ilk goriise gore de ikinci goriise gore de, fiil sug
niteliginde haksizlik teskil etmez. Ancak ilk goris kabul edilirse, fail
aleyhine 6zel hukukta tazminata hiikmedilebilecekken, ikinci goriise
gore edilemez. Bunun nedeni, ilk goriise gore, fiilin su¢ olmamasinin
baska bir deyisle ceza hukukunun fiile kayitsiz kalmasinin diger hukuk
dallar1 bakimindan fiilin hukuka aykir1 olmasina mani olmamasidir.
Ikinci goriise gore, fiil hukuka uygundur. Bir hukuk dali bakimindan
hukuka uygun olan fiil diger hukuk dallar1 bakimindan da hukuka uygun
oldugu i¢in ceza hukuku bakimindan hukuka uygun olan bu fiilin diger
hukuk dallar1 bakimindan hukuka aykir1 oldugu ileri siiriilemez.

Anahtar kelimeler: Hukuka Aykirilik, Tipiklik, Hata, Haksizlik,
Hukuka Uygunluk Nedenleri.
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A CRITICAL PERSPECTIVE ON THE GENERALLY ACCEPTED
PROPOSITION “AN ACT THAT IS UNLAWFUL IN TERMS OF ONE
BRANCH OF LAW IS NECESSARILY ILLEGAL IN TERMS OF ALL
OTHER BRANCHES OF LAW”

Abstract

According to the generally accepted view regarding the illegality of
the crime iwe have not identified any writer who argues the opposite
- if an act is illegal in one branch of law, it is necessarily illegal in terms
of other branches of law as well. It is argued that this proposition is a
requirement of the principle of unity and integrity of the legal order.

Law is not a chaotic system where norms come together independently
and randomly. Therefore, the same behavior must not be lawful according
to one branch of law and unlawful according to another. Therefore, we
agree with the thought behind the agreed proposition. What we do not
participate is the proposition that is put forward to reveal the principle
of unity and integrity of law. In our opinion, the correct proposition is
this: An act that is lawful in one branch of law is also lawful in other
branches of law.

An act that is illegal in one branch of law is not necessarily illegal in
terms of other branches of law. If there is talk of illegality in a branch of
law, sanctions specific to that branch of law must be applied. In terms
of criminal law, if it is claimed that the act of a student who attempts to
cheat on the exam, which is illegal in terms of administrative law, is also
illegal in terms of criminal law. Then, the question of what crime this act
constitutes comes to mind.

An actthatisunlawful according to one branch oflaw may be indifferent
to another branch of law. In this case, the legal order fulfills the function
of guiding behavior. The reason why the act of cheating on the exam does
not constitute a crime in terms of criminal law is the indifference of the
criminal law to this act.

The difference between the concepts of indifference and permitting
becomesevidentinthe mistake of substantive elements of the justification
for compliance with the law. According to a view in Turkish doctrine,
if such an error is unavoidable, it prevents the occurrence of typicality
(error preventing intent and negligence). According to another view, in
the event of such an error, it is assumed that justifcation has occurred.
According to both views, the act does not constitute an wrongfullness.
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However, if the first opinion is accepted, compensation can be ordered
against the perpetrator in private law, but not according to the second
opinion. The reason for this, according to the first view, is that the act is
not a crime. According to the second view, the act is lawful. Since an act
that is lawful in terms of one branch of law is also lawful in terms of other
branches of law, it cannot be claimed that this act that is lawful in terms
of criminal law is unlawful in terms of other branches of law.

Keywords: Unlawfulness, Typicality, Error, Wrongfullness,
Justification.
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UZLASTIRMANIN TAZMINAT HUKUKUNA ETKIiSi

Dr. Ogr. Uyesi Silleyman Emre OZDEMIR
Trabzon Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0003-0414-4610

Ozet

Uzlastirma, sorusturulmasi ve kovusturulmasi sikayete bagl suclar
ile kanunda sayilan bazi suglarda stipheli veya sanik ile magdur veya
suctan zarar gorenin belirli hususlar iizerinde anlasmasi suretiyle
husumetin giderilmesi siirecini ifade eden alternatif uyusmazlik ¢6ziim
yontemidir. Onarici adalet uygulamalarindan biri olan uzlastirma, fail ve
magdur arasindaki uyusmazlig1 sulh yoluyla gidererek toplumsal barisi
saglamay1 ve failin yaptig1 haksizlig1 anlayarak fiilinin sorumlulugunu
lstlenmesini amaglar. Bununla birlikte uzlastirma ile yarginin is
ylukiinlin azaltilmasinin hedeflendigi de bilinmektedir. 5271 sayili
Ceza Muhakemesi Kanunu'nun 253 ila 255’inci maddeleri arasinda
diizenlenen ve bir muhakeme sart1 niteligi tasiyan uzlastirma esasen
sorusturma evresinde, istisnaen de kovusturma evresinde tatbik edilir.
Uzlasmanin saglanamamasi halinde sorusturma evresinde Cumhuriyet
savcilifl iddianame diizenler; kovusturma evresinde mahkeme
yargilamaya kaldigi yerden devam eder. Uzlagsmanin saglanmasi
halinde ise edim def’aten yerine getirilmisse, sorusturma evresinde
kovusturmaya yer olmadigi karari; kovusturma evresinde diisme
karar verilir. Ancak edimin yerine getirilmesi ileri tarihe birakilmissa,
takside baglanmissa veya siireklilik arz ediyorsa, sorusturma evresinde
CMK’nin 171’inci maddesindeki sartlar aranmaksizin, stipheli hakkinda
kamu davasinin agilmasinin ertelenmesi karari; kovusturma evresinde
CMK'nin 237’inci maddesindeki sartlar aranmaksizin, hiikkmiin
aciklanmasinin geri birakilmasina karar verilir. Bu ihtimallerde
edim yerine getirilmezse sorusturma evresinde Cumhuriyet savcisi
iddianame diizenler; kovusturma evresinde mahkeme hiikmiinii aciklar.
Ote yandan CMK'min 253’iincii maddesinde uzlastirmanin tazminat
hukukuna da etki edecegi kabul edilerek uzlasmanin saglanmasi halinde
sorusturma veya kovusturma konusu sug¢ sebebiyle tazminat davasi
acilamayacagi; acilmis olan davadan feragat edilmis sayilacagi da hiikkiim
altina alinmistir. Uzlastirmanin bu sonucu, uzlasma saglandiktan sonra
slipheli veya sanigin edimi yerine getirmemesi halinde dahi gegerliligini
sirdirmektedir. Nitekim uzlasma raporu veya belgesi, 2004 sayili
Icra ve iflas Kanunu'nun 38’inci maddesinde yazili ilam mahiyetini
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haiz belgelerden sayilir. Kanun koyucunun uzlastirmanin tazminat
hukukuna etki edeceginin kabulii beraberinde cesitli sorunlar1 da
getirmistir. Uzlastirmanin tazminat hukukuna etki etmesi, yarginin is
yukiintin azaltilmasi hususunda etkili bir yontem olarak diisiintilebilirse
de toplumsal barisin saglanmasini ve adalet duygusunu olumsuz
etkileyebilmektedir. Siiphesiz burada uzlastirmacilarin taraflara
uzlastirmanin hukuki sonuglar1 hakkinda dogru bilgi vermesi 6nem arz
eder. Calismamizda uzlastirmanin tazminat hukukuna etkisi incelenecek
olup uygulamada karsilasilan sorunlar degerlendirilecektir.

Anahtar Kelimeler: Uzlastirma, Uzlastirmanin Hukuki Sonuglari,
Edim, Tazminat, Feragat.
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THE EFFECT OF RECONCILIATION ON COMPENSATION LAW

Abstract

Reconciliation is an alternative dispute resolution method that
expresses the process of resolving the hostilities by agreeing on certain
issues between the suspect or the accused and the victim or the injured
party in the crimes whose investigation and prosecution are based on
the complaint and some crimes listed in the law. Reconciliation, which
is one of the restorative justice practices, aims to ensure social peace
by resolving the conflict amicably between the perpetrator and the
victim, and to lead the perpetrator to notice the injustice he/she has
done and thus to take the responsibility of his/her act. Reconciliation,
which is regulated between Articles 253 and 255 of the CPC is applied
mainly in the investigation and exceptionally in the prosecution. In
case a compromise cannot be reached, the Public Prosecutor’s Office
issues an indictment in the investigation, but in the prosecution, the
court continues the proceedings from where it has left off. In case a
compromise isreached, ifthe deed has been executed at once, itis decided
not to bring a prosecution in the investigation, but in the prosecution,
the decision is made on discontinuance. However, if the fulfillment of
the deed is postponed to a later date, it is split into installments or it is
continuous, then the decision is made to postpone the opening of a public
case against the suspect without seeking the conditions in Article 171 of
the CPC in the investigation, but in the prosecution, the decision is made
on the announcement of the verdict without seeking the conditions in
Article 231 of the CCP. If the deed is not executed in these possibilities,
the Public Prosecutor prepares an indictment in the investigation, but in
the prosecution, the court announces the verdict. On the other hand, it is
accepted in Article 253 of the CPC that reconciliation will also affect the
compensation law. Accordingly, in case reconciliation is achieved, it is
stipulated that a compensation lawsuit cannot be filed due to the crime
thatis the subject of investigation or prosecution, and the lawsuit already
filed will be deemed to have been waived. This result of the reconciliation
continues to be valid even if the suspect or the accused does not perform
the act after a compromise has been reached. As a matter of fact,
conciliation report or document is considered as one of the documents
that have the nature of a verdict written in Article 38 of the EBL. The
legislator’s accepting that conciliation will affect the compensation law
has brought along various problems. Although the effect of reconciliation
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on compensation law can be considered as an effective method to reduce
the workload of the judiciary, it can negatively affect the social peace and
sense of justice. Undoubtedly, it is important that the conciliators give
accurate information about the legal consequences of reconciliation to
the parties. In the study, the effect of reconciliation on the compensation
law will be examined and the problems encountered in practice will be
evaluated.

Keywords: Reconciliation, Legal Consequences of Reconciliation,
Deed, Compensation, Waiver.
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HUKMUN ACIKLANMASININ GERI BIRAKILMASI KURUMUNUN
HUKUKI NITELIGI

Dr. Ogr. Uyesi Fatih YURTLU
Alanya Alaaddin Keykubat Universitesi Iktisadi Idari ve Sosyal Bilimler Fakiiltesi

ORCID ID: 0000-0003-2905-7900

Ozet

5271 sayil1 Ceza Muhakemesi Kanunu madde 231 fikra 5 ve devaminda
diizenlenen Hikmiin Ac¢iklanmasinin Geri Birakilmasi kurumu niteligi
itibariyle ceza hukukumuzda ¢ok yonlii bir fonksiyon ihtiva etmektedir.
Bu kurum sayesinde, bir taraftan belirli esigin altinda kalan suglari
isleyenlerin ceza infaz kurumlarina girmesi engellenmekte ve boylece
hapis cezasinin sakincalar1 giderilmekte, diger taraftan ise ceza infaz
kurumuna fiili olarak girecek kisi sayisi azaltilarak infaz kurumlar1 daha
yasanilabilir kiinmaktadir. Kurumun bir diger islevi ise, sug isleyenleri
belirli siireyle denetim altinda tutarak yeniden su¢ islemelerini
onlemektir. Bu sekilde ¢ok yonlii faydalar1 olmasina ragmen hiitkmiin
aciklanmasinin geri birakilmasi hem teoride hem de uygulamada
tartismali bir konuyu olusturmaktadir. Bu tartismalarin basinda ise
kurumun hukuki niteliginin ne oldugu gelmektedir. Bu temel tartisma
salt teorik olmanin 6tesinde, dogrudan dogruya uygulamaya da yansiyan
bir ceza hukuku problemi olarak karsimiza ¢ikmaktadir. Ciinkii hitkkmiin
aciklanmasinin geri birakilmasi bir maddi ceza hukuku kurumu olarak
degerlendirildiginde, yapilan kanuni degisiklikler bakimindan lehe
uygulama prensibi gecerli olacaktir. Buna karsilik kurum bir muhakeme
ya da infaz hukuku enstriimani olarak degerlendirildiginde kanuni
degisiklikler bakimindan derhal uygulama ilkesi gegerli olacaktir. Ilgili
kurumun hukuki niteliginin tespiti yalnizca ceza kanunlarinin zaman
bakimindan uygulanmasi ilkeleri bakimindan 6nem arz etmemektedir.
Kurumun hukuki niteliginin tespiti ilgili normlarin yorum metotlari
bakimindan da 6nemlidir. Hilkmiin ac¢iklanmasinin geri birakilmasi
bir maddi ceza hukuku kurumu olarak kabul edilirse, maddi ceza
hukukundaki kiyas ve genisletici yorum yasagi bu normlar bakimindan
da gecerli olacaktir. Buna karsililik ilgili kurum bir ceza muhakemesi
kurumu olarak kabul edildigi takdirde, kural olarak kiyas ve genisletici
yorum yapilabilmesi miimkiindiir. Kurumun hukuki niteligine iliskin
olarak ii¢ temel yaklasim 6ne ¢ikmaktadir. Bunlardan ilki kurumun maddi
ceza hukukuna iliskin oldugunu kabul ederken, ikincisi ise kurumun
bir muhakeme hukuku enstriimani oldugu yoniindedir. Yargitay’in
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da ¢ogu kararinda taraf oldugunu tespit ettigimiz ticlincii yaklasim ise
kurumun hem maddi ceza hukuku hem de muhakeme hukuku boyutu
oldugunu kabul etmektedir. Bir baska ifadeyle, ticiincti goriis hitkmiin
aciklanmasinin geri birakilmasini bir “karma nitelikli” bir kurum olarak
degerlendirmektedir. Tim bu a¢iklamalar 1s18inda bu c¢alismamizda,
Yargitay kararlarn i1siginda hiitkmiin agiklanmasinin geri birakilmasi
kurumunun hukuki niteliginin ne olduguna iliskin yaklasimlarn ele
alarak nihayetinde varmis oldugumuz sonucu ortaya koyacagiz.

Anahtar Kelimeler: Hikiim, Hikmin Acgklanmasinin Geri
Birakilmasi, Lehe Kanun Uygulamasi, Derhal Uygulama flkesi, Sug
Islenmesinin Onlenmesi.
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THE LEGAL NATURE OF “DEFERMENT OF THE ANNOUNCEMENT
OF THE VERDICT”

Abstract

The concept of “Deferment of the Announcement of the Verdict”,
regulated in Article 231 and paragraph 5 of the Criminal Procedure
Code No. 5271, has multi-functions in Turkish criminal law. Thanks to
this concept, on the one hand, those who commit crimes below a certain
threshold are prevented from entering correctional institutions. Thus
the inconvenience of imprisonment is eliminated, on the other hand, the
number of people who will join the correctional institution is reduced,
and by this, the prisons are made more livable. Another function of the
concept is to keep criminals under control for a certain period of time
and prevent them from committing crimes again. Despite these apparent
multi-faceted benefits, the concept in question is highly controversial,
both in theory and in practice. At the forefront of these discussions
is the legal nature of the concept. Beyond being purely theoretical,
this fundamental debate appears as a criminal law problem directly
reflected in practice. Because when the deferment of the announcement
of the verdict is evaluated as a substantive criminal law institution, the
retroactivity of the law in favor of a criminal will be valid. On the other
hand, when the concept is considered an instrument of procedure or
enforcement law, the principle of immediate application will be valid
in legal changes. The determination of the legal nature of the relevant
conceptisnotonlyrelated tothe enforcementratione temporis of criminal
rules. Legal nature is also crucial regarding interpretation methods of the
applicable norms. If the deferment of the announcement of the verdict
is accepted as a substantive criminal norm, the prohibition of analogy
and extensive interpretation method in substantive criminal law will
apply to these norms. On the other hand, if the concept is accepted as a
criminal procedure norm, it is possible to make an analogy and extensive
interpretation as a rule. There are three main approaches regarding the
legal nature of the concept. While the first accept that the concept is
related to substantive criminal law, the second is that the concept is an
instrument of procedural law. The third approach, in which we find that
the Turkish Supreme Courtis also a party in most of its decisions, accepts
that the concept has both substantive criminal law and procedural law
dimensions. In other words, the third approach considers the deferment
of the announcement of the verdict as a “composite” concept. In light
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of all these explanations, in the light of the Supreme Courts’ decisions,
we will discuss the approaches regarding the legal nature of the concept
of deferment of the announcement of the verdict and finally reveal the
conclusion we have reached.

Key Words: Verdict, Deferment Of The Announcement Of The Verdict,
The Retroactivity Of The Law In Favor, The Principle Of Immediate
Application, Prevention Of Crime.
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SUC KONUSU OLMAYAN ESYANIN MUSADERESININ CEZA HUKUKU
BAGLAMINDA YOL AGCTIGI SORUNLAR

Dr. Ogr. Uyesi Ercan YASAR
Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0001-9076-6795

Ozet

Genis anlamda ceza hukuku -kabahatlerin su¢ olmaktan ¢cikmasiyla
birlikte- kural olarak sug¢ teskil eden haksizliklarla ilgilenmektedir.
Haksizlik bu anlamda kanun koyucunun sug¢ olarak belirlemis oldugu
normatif diizenlemeye uyan tipik ve hukuka aykir1 davranis olmalidir.
Genis anlamda ceza hukukunun altinda yer aldigini disiindiigiimiiz
sekli ceza hukukunun da kural olarak sug¢ teskil eden haksizliklarin
muhakemesi ile ilgilenmesi gerekmektedir. Zira su¢ teskil etmeyen
bir haksizlik s6z konusu ise anilan ihtilafin ¢6ztimi i¢in 6zel hukuka
iliskin muhakeme yahut diger muhakeme usullerine bagvurmak
gerekmektedir. Misal taksirli bir mala zarar verme s6z konusu oldugunda
bu zararin giderimi icin hukuk muhakemelerine basvurulmalidir. Ceza
hukukunun taksirli mala zarar verme fiilleriyle ilgilenmesi -ilgili fiil su¢
teskil etmediginden- miimkiin degildir. Ancak kanun koyucunun Ceza
Muhakemesi Kanunu'nun 259. madde diizenlemesiyle bu konuda bir
kafa karisikligina sebebiyet verdigi goriilmektedir. Mevcut Tirk Ceza
Kanunu diizenlemelerine baktigimizda tipe uygun ve hukuka aykir
bir fiilin islenmis oldugu stiphesi ortaya ¢ikmadan ceza hukukunun ve
ceza muhakemesi hukukunun devreye girmiyor olmasi gerekmektedir.
CMK m. 259 diizenlemesi ise su¢a konu olmayan esya ile ilgilenmek
suretiyle ceza muhakemesine maddi ceza hukukundan bagimsiz bir
islev yiiklemis bulunmaktadir. Bir esya herhangi bir su¢un konusunu
teskil etmiyorsa bu esyanin basta miisaderesinin daha sonra ise
(musadere) muhakemesinin miimkiin olmamasi gerekir. Zira TCK m. 54
ve 55 dlizenlemelerinde yer verilen miisadere Tiirk Ceza Kanunu’'nun
ongordiigli glivenlik tedbiri yaptirimlarindan biridir ve ancak tipe
uygun ve hukuka aykiri fiilin varligi halinde bagvurulabilen bir yaptirim
tiriidiir. ilgili bu yaptirim tiiriine ise ya klasik ceza muhakemesi
yuritiilmek suretiyle yahut miisadere muhakemesinde oldugu gibi 6zel
bir muhakeme usulii yiiriitiilmek suretiyle hiikmedilebilir. Su¢ konusu
olmayan bir esya ise bu kapsamin disinda kalmaktadir; kalmalidir.
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Su¢ konusu olmayan esyanin miisadere edilip edilemeyecegini acikliga
kavusturmak icin miisadere yaptiriminin bir ceza olup olmadiginin yani
sira bir giivenlik tedbiri olup olmadig1 ve en nihayetinde nevi sahsina
miinhasir bir yaptirim olsa da su¢ konusu olmayan esyay1r miisadere
etmek i¢in bagvurulabilen bir miidahale araci olup olmadiginin agikliga
kavusturulmasi gerekir. Aksi durumda ceza hukukuna ve burada s6z
konusu oldugu gibi sekli ceza hukukuna 6zii ile uyusmayan misyonlar
yuklemek gerekecektir ki bunun kabul edilmesi mimkiin degildir.

Teblig sunumu ile bu konuya aciklik getirilmeye c¢alisihp ilgili
diizenlemenin olmasi gereken hukuk baglaminda gerekli olup olmadig:
tartismaya sunulacak ve ¢o6ziim 6nerilerinde bulunulacaktir.

Anahtar Kelimeler: Miisadere, Konusu Sug Teskil Etmeyen Esya, Esya
Miisaderesi, Sug¢ Esyasi, Elkoyma.
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PROBLEMS CAUSED BY FORFEITURE OF NON-CRIMINAL
PROPERTY IN THE CONTEXT OF CRIMINAL LAW

Abstract

Since decriminalization of administrative offences, criminal law deals
with unlawful acts, which constitutes criminal offenses. In this sense,
injustice should be a typical and unlawful conduct that corresponds to the
normative regulation that the legislature has determined as a criminal
offense. Criminal law, as we understand criminal law in a broader sense,
should also deal with the assessment of wrong, which usually constitutes
a crime. Because when it is a tort, that does not constitute a crime, it is
necessary to use civil or other procedures to resolve the aforementioned
dispute. For example, if there is damage to negligent property, civil
procedures should be used to compensate for that damage. Negligent
damage to property cannot be dealt under criminal law, since the
action in question is not a criminal offence. It turns out, however, that
the legislature has caused confusion on this issue with the provision of
article 259 of Turkish Criminal Procedure Code. If we look at the current
provisions of the Turkish Criminal Code, it is necessary that the criminal
law and criminal procedure law do not come into force before there is
a suspicion that a typical and unlawful act has been committed. On the
other hand, article 259 of Turkish Criminal Procedure Code has given
criminal procedure a function independent of substantive criminal law
by dealing with those goods which are not the subject of the offence. If
an item is not the subject of a crime, it should not be possible first to
make a forfeiture order and then prosecute that item forfeiture. Because
article 54 and 55 of Turkish Criminal Code, which regulate the forfeiture
of particular assets and confiscation of benefit from crime, is one of the
security measures set out in the Turkish Criminal Code and is a type
of sanction that can only be imposed in the presence of a typical and
unlawful act. This type of sanction can be imposed either by carrying
out a classic criminal procedure or by carrying out a special procedure
such as in the confiscation procedure. An item that is not the subject
of a criminal offense is excluded from this scope; at least should stay
excluded from it.

In order to clarify whether the non-criminal property can be forfeited,
it should be clarified whether the forfeiture/confiscation sanctions are
punishments or security measures, if not so it should be clarified if it is a
sui generis sanction, that can be used as an intervention tool to forfeiture



uluslararas: + international tt =1/11
3

13-15 Mays | May 2022

hukuk kongresi + law congress

the non-criminal property. Otherwise, the criminal procedure will have
to be imposed to forfeiture of properties which has nothing directly
to do with criminal law, as we are talking about here, which cannot be
accepted.

This presentation aims to clarify abovementioned questions, whether
the current regulation match to framework of the lege feranda, and to
open a discussion and to propose solutions.

Keywords: Forfeiture / Confiscation, Non-Criminal Property,
Forfeiture Of Property, Criminal Property, Seizure.
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CEZA MUEYYIDELERININ iLKELERI VE VASIFLARINA KAPSAMLI
BIR BAKIS

_ Ars. Gor. Burak BILGE
Inénii Universitesi Hukuk Falkiiltesi

ORCID ID: 0000-0002-1344-9232

Ozet

Sucadiverilenve toplumdiizenini bozan fiillerin subjektif cezalandirma
hakkina sahip olan devletce miieyyideye baglanmasi asildir. Devletin
cezalandirma hakki ayni zamanda bir gorevdir. Devlet cezalandirma
gorevini yerine getirirken, cezanin muhatabina ve cezanin amacina
gore birtakim kurallar belirler. Devletin cezalandirma politikasinin
ilkelerini tayin etmesi ve bunlara riayet etmesi gerektigi gibi bizatihi
“cezanin” vasiflarini da belirlemelidir. Ceza yaptirimi onu ihdas etmeye
ve uygulamaya yetKkili olanlar tarafindan keyfi belirlemelere ve icralara
maruz birakilamaz. Zira onun muhatab1 “insan”dir.

Ceza, kanunla yasaklanmuis fiillerin islenmesi halinde devletge verilen
karsiliktir. Kanun koyucu devletin en kuvvetli hukuki aracglarindan biri
olan ceza hukuku ile toplumun yarari i¢in birtakim fiilleri su¢ olarak
diizenlemis ve karsiliginda ceza adi1 verilen yaptirnmlar ihdas etmistir.
Cezanin zaruri olmasi giiniimtizde tartismasiz kabul gérmektedir.

Ceza hukukunun, tek basma “cezalandirma hukuku” oldugu anlayis
yerinde degildir. Cezalandirma bireyin temel hak ve hiirriyetlerine
miidahale anlami tasirken; diger yandan bunlar1 koruyucu bir
fonksiyonu da haizdir. Diger yandan cezalandirmanin ilkeleri, siyasal
iktidar1 da temel hak ve hiirriyetler iizerinde siirsiz bir miidahalede
bulunamayacag1 gercegini de ortaya koyar. Boylece cezanin ilkeleri ve
vasiflarinin “sinirlayict” bir fonksiyon icra ettigi ifade edilmelidir.

Cezalandirma yalnizca islenen haksizligin karsilig verilen bir fenalik
olarak gorilmemelidir. Sayet cezalandirmanin belirli ilke ve 6zellikleri
olmazsa, mesru bir cezadan bahsetmek de miimkiin olmaz ve bdyle
bir cezalandirma zuliim olarak gortlebilir. Cezalandirmanin en temel
vasfi, cezanin amaglarina ulasirken suc¢ ve cezanin temel felsefesinin
iyi idrak edilmesi ve de cezaya muhatap kilinanin insan oldugunun
unutulmamasidir. Diger yandan cezay: tatbik edecek mercii temel ve
hak ozgiirliiklere kanun dahilinde sinirlandirma getirebilecektir. Yine
herkes kusuru oraninca sorumludur ve kimse kimsenin sucunun cezasini
cekmeyecektir. [ste tiim bunlar cezalarin en temel 6zelliklerindendir.
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Calismamizin bashiginda “kapsamli” ifadesini kullanmamizin gerekgesi,
cezalarin ilke ve vasiflarina yalnizca teorik agidan deginilmemis
olmasidir. Bilhassa cezanin o6zellikleri bakimindan uygulamada ihlal
ve ihmal edilen konularin da tizerinde durulacaktir. Boylece yukarida
dikkat cektigimiz lizere cezanin salt bir haksizlik karsilig1 uygulanan
kotiiliik olarak anlasilmasinin dniine gecilmesi hedeflenmektedir. Diger
yandan cezanin ozelliklerinden bahsederken bilhassa uygulayici olarak
hakimin nelere dikkat etmesi gerektigi tizerinde de yer yer durulacaktir.

Anahtar Kelimeler: Cezanin Amaci, Cezanin Ozellikleri,
Cezalandirmanin [lkeleri, Cezalarin Gerekliligi, Cezalandirma Yetkisi.
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A COMPREHENSIVE OVERVIEW OF THE PRINCIPLES AND
CHARACTERISTICS OF CRIMINAL SANCTIONS

Abstract

Sanctions are imposed by the state that has the right to subjective
punishment for acts called crimes. The state’s right to punish is also a
duty. While the state is fulfilling its punishing duty, it determines the
rules according to the addressee of the punishment and the purpose
of the punishment. The state has to determine the principles of the
punishment policy and comply with them. It should also define the
nature of the punishment. Those authorized to impose and enforce
penalties cannot arbitrarily determine and enforce penalties. Because
its addressee is “human”.

Punishment is the response given by the state in case of committing
acts prohibited by law. The legislator regulates some acts as crimes
for the benefit of the society with the criminal law, which is one of the
strongest legal instruments of the state. In return, it imposes sanctions
called penalties. Today, the necessity of punishment is accepted as
undisputed.

Criminal law should not be understood only as “punishment law”.
Punishment means interference with fundamental rights and liberties.
It also has a protective function. On the other hand, the principles of
punishment limit the intervention of the political power on fundamental
rights and liberties. Thus, it should be stated that the principles and
characteristics of punishment perform a “limiting” function.

Punishment should notbe seen only as aresponse to the act committed.
If the punishment does not have certain principles and features, it is not
possible to talk about a legitimate punishment. Arbitrary punishment can
be seen as cruelty. The most basic feature of punishment is to understand
the basic philosophy of crime and punishment while reaching the aims
of punishment. At the same time, it should not be forgotten that the
addressee of the punishment is human. On the other hand, the authority
applying the penalty may impose restrictions on fundamental rights and
freedoms within the scope of the law. Again, everyone is responsible to
the extent of their fault and the penalties are personal. All these are the
most basic features of punishments.

The reason why we use the term “comprehensive” in the title of our
study is that the principles and qualifications of punishments are not only



uluslararas: « international tt =1/11
3

13-15 Mays | May 2022

hukuk kongresi + law congress

mentioned theoretically. In particular, in terms of the characteristics of
the punishment, the issues that are violated and neglected in practice will
also be emphasized. Thus, as we pointed out above, it is aimed to explain
that punishment is not only an evil applied in return for an injustice. On
the other hand, while talking about the characteristics of punishment, it
will be emphasized from time to time what the judge, as the practitioner,
should pay attention to.

Keywords: Purpose Of Punishment, Characteristics Of Punishment,
Principles Of Punishment, Necessity Of Punishment, Power Of
Punishment.
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KULLANMA ZiMMETi

Dr. Ogr. Uyesi Irmak KORUCULU
Sakarya Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-2112-5094

Ozet

Zimmet sucu; 5237 sayili Tiirk Ceza Kanunu'nun “Millete ve Devlete
Kars1 Suglar” baghkh dérdiincii kisminin “Kamu Idaresinin Giivenirligine
ve Isleyisine Karsi Suclar” baslikl birinci béliimiinde m. 247’de; “Gérevi
nedeniyle zilyedligi kendisine devredilmis olan veya koruma ve gézetimiyle
ylikiimlii oldugu mali kendisinin veya baskasinin zimmetine geciren kamu
gorevlisi, bes yildan oniki yila kadar hapis cezasi ile cezalandirilir.”
seklinde diizenlenmistir.

Zimmet sucu ile hem kamu gorevlilerinin diristligi, bu kisilere
karsi duyulan giiven ve bu kisilerin kamu gorevine olan baghliklar:
hem de kamu idaresinin isleyisi ve devletin mali yararlar1 korunmak
istenmektedir. Ayrica, toplumun devlet organlarina ve bu organlar
temsil eden kamu gorevlilerine duydugu giiven de korunmaktadir.

Zimmet su¢ yalnizca kamu gorevlisi tarafindan islenebildiginden 6zgii
suctur. Bu sucun konusunu hem tasinir hem de tasinmaz her ¢esit mal
olusturmaktadir. Bu mal kamu goérevlisinin goérevi nedeniyle elinde
bulundurdugu veya goézetim ve korumasi agisindan gorevli oldugu bir
mal olabilir. TCK m. 247’ye gore sucun fiil unsuru; kamu gorevlisinin
kamu gorevi nedeniyle zilyetligi kendisine devredilen ya da koruma ve
gozetim ylukimliligi bulunan mal kendisinin ya da ti¢lincii bir kisinin
zimmetine gecirmesidir.

TCK m. 247/3’te “kullanma zimmeti” dizenlenmistir. Fail, kamu
gorevi sebebiyle zilyetligi kendisine devredilen esyaylr tam manasiyla
kendi malvarligina eklemeyip iade etme diistincesiyle yalnizca gecici bir
stire kullanmis ise bu durumda kullanma zimmeti s6z konusu olacaktir.
Kullanma zimmetinden s6z edebilmek i¢in 6nemli olan malvarlig:
degerinin ne kadar stire ile failde kaldigi degil, failin sugun konusu
degeri kullanma seklidir. Ancak kullanmanin uzun siireli olmasi failin
kastinin malin iadesine yonelik olup olmadig1 noktasinda duraksamaya
neden olabilecektir. Kullanma zimmetinde her ne kadar fail su¢ konusu
esya lizerinde malik gibi tasarrufta bulunsa da bu esyay1 iade etme niyeti
bulunmaktadir. Kullanma zimmetinden bahsedilebilmesi i¢in failin
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zimmete gecirme fiilinin gecici olmasi gerekmektedir. Aksi takdirde
zimmet sucunun temel halinden TCK m. 247 sorumlu olacaktir.

Kullanmazimmetibakimindan failin gérevi geregi elinde bulundurdugu
mal1 bir stire kullanip sorusturma baslamadan 6nce iade etmesi halinde
etkin pismanlik hiikiimlerinin uygulama alani1 bulup bulamayacag:
hususunun ortaya koyulmasi gerekmektedir. Bu ¢alismada da kullanma
zimmeti agiklandiktan sonra etkin pismanlik kurumu ile olan iligkisi
ortaya koyulmaya calisilacaktir.

Anahtar Kelimeler: Zimmet sucu, kullanma zimmeti, etkin pismanlik,
cezai sorumluluk, kast.
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EMBEZZLEMENT TO USE

Abstract

Embezzlement crime; In the first part of the fourth part titled “Crimes
Against the Nation and the State” of the Turkish Penal Code No. 5237,
titled “Crimes Against the Reliability and Functioning of the Public
Administration”, in article 247; “A public official whose possession has
been transferred to him due to his duty or who embezzles the property
thatheis obliged to protectand supervise is punished with imprisonment
from five years to twelve years.” formatted.

With the crime of embezzlement, itisdesired to protectboth the honesty
of public officials, the trust placed in these people and their commitment
to public office, as well as the functioning of the public administration
and the financial benefits of the state. In addition, the trust in the state
organs of the society and the public officials representing these bodies
is also preserved.

Embezzlement is a specific crime as it can only be committed by a
public official. The subject of this crime is all kinds of property, both
movable and immovable. This property may be a property that a public
official holds due to his duty or that he is in charge of surveillance and
protection. According to article 247 of the Turkish Penal Code, the act
element of the crime; It is the embezzlement of the property of a public
official, whose possession has been transferred to him due to his public
duty, or that he has the obligation to protect and supervise, himself or a
third person.

The embezzlement to use is regulated in article 247/3 of the
Turkish Penal Code. If the perpetrator has only used the property for
a temporary period of time with the thought of not adding it to his own
assets, but returning it, the possession of which has been transferred to
him due to his public duty, then there will be embezzlement to use. In
order to be able to talk about embezzlement, what is important is not
how long the asset value remains with the perpetrator, but the way the
perpetrator uses the value that is the subject of the crime. However, the
long duration of use may cause hesitation at the point of whether the
perpetrator’s intent is for the return of the goods. In the embezzlement
to use, although the perpetrator makes a disposition on the crime subject
as the owner, he has the intention to return this item. In order to talk
about embezzlement to use, the perpetrator’s act of embezzlement must
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be temporary. Otherwise, article 247 of the Turkish Penal Code will be
responsible for the basic state of the crime of embezzlement.

In terms of embezzlement to use, it should be revealed whether the
provisions of active repentance can be applied if the perpetrator uses
the property he has held for a period of time and returns it before the
investigation begins. In this study, after the embezzlement to use is
explained, its relationship with the active repentance institution will be
tried to be revealed.

Keywords: Embezzlement Crime, Embezzlement To Use, Active
Repentance, Criminal Liability, Intent.



106l

star =1/11

néciijettin
erbg](

hukuk kongresi + law con:

HIRSIZLIK SUCUNDA MALIN BULUNDUGU YERDEN ALINMASI

Dr. Ogr Uyesi Korhan YEGRIM
Inénii Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-3231-0068

Ozet

Hirsizlik sugu, 5237 sayili Tiirk Ceza Kanunu’'nun ‘Malvarligina Karsi
Suclar’ baglikli onuncu béliimiinde diizenlenmektedir. Zilyedinin rizasi
olmaksizin baskasina ait tasinir bir mali, kendisine veya baskasina
yarar saglamak maksadiyla bulundugu yerden alinmasiyla hirsizlik sucu
olusur.

Hirsizlik sugunun maddi unsuru olan mali bulundugu yerden almak
hareketinin gerceklestigi zamanin tespit edilmesi, sucun tesebbiis
asamasinda kalmasi ya da tamamlanma neticesinin dogmasi agisindan
Oonem arz eder. Bu sebeple hirsizlik su¢unda almak hareketinin ne zaman
gerceklestigi hususunda 6gretide dort goriis bulunmaktadir.

Elkoyma teorisi olarak adlandirilan birinci goriise gore; hirsizin mal
almak amaciyla onun iizerine elini koymasi ile almak eylemi gerceklesir.
Fail esasen esyaya elkoymak suretiyle mal {izerinde hakimiyetini tesis
ettigi icin almak eylemi gerceklesmistir. Basit hareket teorisi olarak
adlandirilan ikinci goriise gore; hirsizlik sucu failin mali bulundugu
yerden kaldirmis olmasi ile tamamlanir.

Ayirma teorisi olarak isimlendirilen tiglincii goriise gore; failin mal
bulundugu yerden almak suretiyle gotiirmeyi hedefledigi yere gotiirmesi
halinde hirsizlik sugunda almak unsuru gerceklesmis olmaktadir.
Bu anlayista almak unsurunun gerceklesmesi i¢in failin, magdurun
zilyetligini sona erdirmis olmasina ya da failin yeni bir zilyetlik tesis
etmis olmasina gerek duyulmaz.

Sahip olma teorisi ya da egemenlik alani teorisi seklinde isimlendirilen
nihai goriise gore almak eylemi; failin, zilyedinin egemenlik alaninda
bulunan tasinabilir mali zilyedinin egemenlik alanindan ¢ikartmak
suretiyle kendi niifuz ve gemenlik alanina gegirmesi ile tamamlanir. Bir
baska ifadeyle almak unsurunun gergeklesmesi ve sugun tamamlanmasi
icin failin, magdurun zilyetligi altinda bulunan tasinir malin zilyedin
egemenlik sahasindan c¢ikartilarak kendisinin ya da bir baska t¢iinct
kisinin egemenlik sahasina sokulmasi ve o mal lizerinde serbest sekilde
tasarruf edebilme imkaninin kiil halde ger¢eklesmesi gerekmektedir.
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Calismamizda, hirsizlik sugunda malin bulundugu yerden alinmasi
fiili incelenmektedir. Bu kapsamda sucun fiiil ve netice unsurlari ile
tamamlanma ve bitme ani izah edilerek, tesebbiise iliskin 6zellik arz
eden hususlarina deginilmistir.

Anahtar Kelimeler: Hirsizlik, Malin Bulundugu Yerden Alinmasi, Sug,
Zilyet, Riza.
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TAKING GOODS FROM THEIR PLACE IN THE CRIME OF THE THEFT

Abstract

The crime of theft is regulated in the tenth chapter of the Turkish
Criminal Code No. 5237 entitled ‘Crimes against Property’. A crime of
theft occurs when a movable property belonging to someone else is
taken from its location for the purpose of benefiting him or someone else
without the consent of the owner.

It is important to determine the time when the act of taking the
property, which is the material element of the crime of theft, takes place,
whether the crime remains at the stage of the attempt or arises as a
result of its completion. For this reason, there are four opinions in the
teaching about when the act of theft occurs in the crime of theft.

According to the first opinion, which is called the theory of possession;
the act of taking takes place when a thief puts his hand on him in order
to take the property. Since the perpetrator has established his/her
dominance over the goods by confiscating the goods, the act of taking
them has taken place. According to the second opinion, called the simple
theory of movement; the crime of theft is completed by the fact that the
perpetrator has removed the property from its location.

According to the third opinion, which is called the separation theory; If
the perpetrator takes the goods to the place he intends to take them by
taking them from the place where they are located, the element of taking
them in the crime of theft occurs. In order for this element of justice to
occur in this understanding, the perpetrator does not need to have ended
the victim’s disgrace or the perpetrator has established a new disgrace.

According to the final opinion, which is called the theory of ownership
or the theory of the sovereignty area, the act of taking is completed
by the perpetrator transferring the movable property located in the
domain of his/her possession to his/her sphere of influence and
gemenlik by removing it from the domain of his/her possession. In other
words, in order for the crime element to take place and the crime to be
completed, the perpetrator must remove the movable property under
the possession of the victim from the sovereignty of the bell and put it
into the sovereignty of himself or another third party and realize the
possibility of freely saving on that property.

In our study, the fact of taking the goods from the place where they
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were found in the crime of theft is examined. In this context, the actual
and consequential elements of the crime, as well as the moment of
completion and termination, were explained and the specific aspects of
the enterprise were addressed.

Keywords: Theft, Taking The Property From Its Location, Crime,
Possession, Consent.



110]

star =1/11

néciijettin
erbg](

hukuk kongresi + law con:

UYUSTURUCU VE UYARICI MADDE KULLANIMINI OZENDiRME
SUCUNUN HAKKIN KULLANILMASI HUKUKA UYGUNLUK SEBEBI
BAGLAMINDA DEGERLENDIRILMESI

Ars. Gor. Ugur ASKIN
Inénii Universitesi Hukuk Fakiiltesi

ORCID: 0000-0002-3842-8745

Ozet

Uyusturucu madde kullanimini alenen 6zendirme su¢u TCK m.
190/2’de diizenlenmektedir. Bu sug; “uyusturucu veya uyarici madde
kullanilmasini alenen ézendirme” ve “uyusturucu veya uyarici madde
kullanilmasini ézendirici nitelikte yayin yapma” seklindeki secimlik
hareketlerle islenebilir.

Ozendirme, bireyleri uyusturucu veya uyarici madde kullanimina
tesvik eden, onlar1 heveslendiren, bu davranista bulunmalari hususunda
isteklendirerek uyusturucu maddeye Kkarsi pozitif yonde duygular
olusturmadir. Ozendirme aleni olmak kosuluyla sbzle, gorsel anlatimla
ya da yaziyla yapilabilir. Uyusturucu maddenin faydali oldugunu ya da
zararsiz bir madde oldugu yoniinde bir tanitim da 6zendirme olarak
degerlendirilmektedir.

Bu sugun olusumu icin 6zendirmenin alenen yapilmasi gerekir.
Aleniyet, eylemin herkes tarafindan duyulabilecek, goriilebilecek ve
algilanabilecek sekilde yapilmasini ifade eder. Ancak bunun i¢in herkes
tarafindan duyulabilme, goriilebilme ve algilanabilme imkaninin
saglanmis olmasi yeterli olup, fiilin herkes tarafindan gériilmiis olmasi,
duyulmus olmasiya da algilanmasi gerekli degildir. Dolayisiyla 6zendirici
hareketin alenen yapilmasi bu sug¢un olusumu igin yeterlidir. Bunun
haricinde 6zendirmeye iliskin fiilin diger kisilerce nasil algilandig1 veya
bu hareketin sonucunda uyusturucu veya uyarici madde kullanimina
baslamanin sugun olusumuna bir etkisi bulunmamaktadir.

Hakkin kullanilmasi hukuka uygunluk sebebi, 5237 sayili TCK m.
26/1'de diizenlenmektedir. Bundan yararlanilabilmesi icin hukuk
diizeni tarafindan kabul gormiis bir hakkin mevcudiyeti ve bu hakkin
dogrudan dogruya kullanilabilir olmas1 gerekir. Bu sartlarin varlgina
ragmen hakkin koétliye kullanilmamasi gerekir. Nitekim Tiirk Medeni
Kanununun 2’nci maddesinde diizenlendigi tzere, bir hakkin acikca
kotiiye kullanilmasini hukuk diizeni korumaz.
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Uyusturucu madde kullanimini alenen 6zendirme sugunda hakkin
kulanilmasi hukuka uygunluk sebebinin olusmasi miimkiindiir. Bu
durum c¢esitli haklarin kullanilmasiyla gerceklesebilir. Bilhassa hekimlik
mesleginin icrasi, elestiri amaciyla yapilan disiince agiklamalari,
gazeticilik meslegi kapsaminda haber ve yorum yapilmasi, iddia ve
savunma dokunulmazligi ile bilim ve sanat yapma hakki bu kapsamdadir.

Calismamizda uyusturucu ve uyarict madde kullanimini alenen
6zendirme sucu, hakkin kullanilmasi hukuka uygunluk sebebi
baglaminda degerlendirilecektir. Ozellikle ¢esitli haklarin kullanilmas:
halinde TCK m. 190/2’deki 6zendirme fiilinin hukuka uygunlugu tespit
edilecektir.

Anahtar Kelimeler: Uyusturucu ve Uyarict Madde, Ozendirme,
Aleniyet, Hak, Hakkin Kullanilmasi.
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EVALUATION OF THE CRIME ENCOURAGING THE USE OF DRUGS
AND STIMULANTS IN THE CONTEXT OF THE REASON FOR
COMPLIANCE WITH THE LAW ON THE EXERCISE OF THE RIGHT

Abstract

The crime of publicly encouraging the use of narcotic substances is
regulated by the second paragraph of Article 190 of the Turkish Criminal
Code No. 5237. This crime can be committed by selective actions such as
“publicly encouraging the use of drugs or stimulants” and “broadcasting in
a manner that encourages the use of drugs or stimulants”.

Encouragement is the creation of positive emotions towards a drug
substance that encourages individuals to use drugs or stimulants,
encourages them to engage in this behavior, and prompts them to
engage in this behavior. Encouragement can be done by word, visual
expression or writing, provided that it is public. An introduction that a
drug substance is useful or a harmless substance is also considered an
incentive.

In order for this crime to be committed, incitement must be done
publicly. Publicity refers to the fact that the action is performed in such a
way that it can be heard, seen and perceived by everyone. But for this it
is enough that it is possible to be heard, seen and perceived by everyone,
and it is not necessary that the verb has been seen, heard or perceived
by everyone. Therefore, it is sufficient for the occurrence of this crime to
carry out the incentive act publicly. In addition, there is no effect on how
the act of incitement is perceived by other people, or on the formation
of a crime as a result of this act, starting the use of drugs or stimulants.

The exercise of the right is regulated by the first paragraph of Article
26 of the Turkish Criminal Code No. 5237 for the reason of compliance
with the law. In order to take advantage of this, there must be a right
recognized by the legal order and this right must be directly available.
Despite the existence of these conditions, the right should not be abused.
As a matter of fact, the legal order does not protect the obvious abuse of
aright as regulated by Article 2 of the Turkish Civil Code. The reason for
the legality of using the right is regulated in the first paragraph of the
26th article of the Turkish Penal Code. In order to benefit from this, the
existence of a right recognized by the legal order and this right must be
directly exercised. Despite the existence of these conditions, the right
should not be abused. As a matter of fact, as regulated in Article 2 of the
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Turkish Civil Code, the legal order does not protect the open abuse of a
right.

In the crime of publicly promoting the use of narcotic substances, it
is possible for the right to be exercised and the cause of compliance
with the law to occur. This can be achieved by exercising various rights.
In particular, the practice of the profession of medicine, statements of
opinion made for criticism, news and comments within the scope of the
journalism profession, immunity from claim and defense, and the right
to make science and art are within this scope.

In our study, the crime of publicly encouraging the use of drugs and
stimulants will be evaluated in the context of the reason for the use of the
right to comply with the law. The legality of the act of encouraging the
use of drugs and stimulants, especially in the case of exercising various
rights, will be determined.

Keywords: Drugs And Stimulants, Encouragement, Publicity, Right,
Exercise Of Right.
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YENi KANUN DEGIiSiKLiGi KAPSAMINDA VERGi KACAKCILIGI
SUCUNDA ETKIN PiSMANLIK

Dr. Ogr. Uyesi Elif YILMAZ FURTUNA
Ankara Hact Bayram Veli Universitesi Hukuk Falkiiltesi

ORCID ID: 0000-0003-3087-2988
Ars. Gér. Arzu LALOGLU

Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi
ORCID ID: 0000-0001-9972-4727

Ozet

2 Mart 2021 tarihinde, hukuk devletinin ilkesinin temelinde yer
alan insan haklarinin korunmasi ve gelistirilmesi amaciyla, Tiirkiye
Cumhuriyeti Adalet Bakanhgi tarafindan Insan Haklari Eylem Plam
aciklanmistir. Bu eylem planinda, etkin pismanlik hiikiimlerinin vergi
kacakeiligi sucu acisindan diizenlenmesine yer verilmis ve diger
degisiklik teklifleriyle birlikte, vergi kacakeilig1 sugunda etkin pismanlik
diizenlemesini de iceren bir yasa tasarisi meclise sunulmustur. Yasa
tasaris1 7394 sayili Kanun ile 08.04.2022 tarihinde yasalagmistir. 7394
sayill Kanun ile vergi kacakeiligl sugunda etkin pismanlik hiikiimleri
diizenlenmekle beraber, etkin pismanlik dolayisiyla cezada indirim
milessesesinden yararlanmak bazi sartlara baglanmistir. Sartlardan ilki
failin vergi kagakeiligina iliskin fiilleri nedeniyle ziyaa ugratilan vergi ve
bu vergiye iliskin gecikme zammi, gecikme faizi ve vergi ziyai cezasinin
kanunda éngoériilen kisimin édemesidir. Ikinci sart ise fail tarafindan
etkin pismanliktan yararlanmak icin 6denen vergi ile buna iliskin
gecikme faizi, gecikme zammi ve cezalar i¢in vergi mahkemesinde dava
agmama, acilmigsa feragat etme ve kanun yollarina bagvurmamasidir.
Bu kapsamda en dikkat ¢eken sart, tarh edilen vergi ile buna iliskin
gecikme faizi, gecikme zammi ve cezalar i¢cin vergi mahkemesinde
dava agmama, agllmigsa feragat etme ve kanun yollarina bagvurmama
sartidir. Bu sartin, AIHS'nin 6. maddesinde yer alan adil yargilanma
hakkinin unsurlarindan olan mahkemeye erisim hakki da dahil olmak
tizere, hukuk devletinin gereklerinden olan ve Tiirkiye Cumhuriyeti
Anayasasinin 36. maddesinde yer alan hak arama hiirriyeti ve 125.
maddesinde yer alan “idarenin her tiirlii eylem ve islemlerine karsi yargi
yolu agiktir.” hitklimleri agisindan irdelenmesi gerekmektedir.

Konunun o6nemine binaen g¢alismamizin konusu etkin pismanlik
miiessesi ve bu miiessesenin vergi kacakeiligi sugu agisindan
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uygulanabilirligidir. Bu kapsamda, 6ncelikle bir ceza hukuku miiessesesi
olarak etkin pismanlik genel hatlariyla agiklanacak, ardindan vergi
hukukundaki pismanlik ve 1slah miiessesesi ile olan benzerlikleri ve
farkliliklar1 ortaya konacaktir. Daha sonra vergi kacak¢iligl sucunda,
etkin pismanlik hiikiimlerine goére cezada indirim miiessesesinden
yararlanmak icin vergi mahkemesinde dava agmama, a¢ilmissa davadan
feragat etme ve kanun yollarina basvurmama sartinin i¢ hukuk ve Avrupa
insan Haklar1 Sézlesmesi agisindan degerlendirmesi yapilacaktir.

Anahtar Kelimeler: Vergi Kacakeiligl, Etkin Pismanlik, Pismanhk
ve Islah, Adil Yargilanma Hakki, Mahkemeye Erisim Hakki, Hak Arama
Hirriyeti, Hukuk Devleti.
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EFFECTIVE REPENTANCE IN TAX EVASION IN THE CONTEXT OF
THE NEW LAW AMENDMENT

Abstract

On March 2, 2021, the Human Rights Action Plan was announced by
the Ministry of Justice of the Republic of Turkey in order to protect and
develop human rights, which are at the core of the rule of law. In this
action plan, regulation of effective repentance institution and a draft
law including effective repentance regulation related to tax evasion
crime were submitted to the parliament along with other amendment
proposals. The draft law was enacted on 08.04.2022 with the Law No.
7394. While Law No. 7394 regulates effective repetance provision for
tax evasion, the sale of the penalty is bound to certain conditions due
to effective repentance. The first of the conditions is the payment of the
tax incurred due to the perpetrator’s acts related to tax evasion, and
the portion of the penalty for late payment, delay interest and tax loss
penalty related to this tax. Second condition is not filing a lawsuit in
the tax court for the levied tax and related delay interest, late fee and
penalties, waiving if filed and not resorting to legal remedies. In this
context, the most striking condition is the condition of not filing a lawsuit
in the tax court for the levied tax and related delay interest, late fee and
penalties, waiving if filed and not resorting to legal remedies. the terms
of this condition, including the right of access to a court, which is one
of the elements of the right to a fair trial in Article 6 of the ECHR, the
freedom of seeking rights in Article 36 of the Constitution of the Republic
of Turkey, which is a requirement of the rule of law, and the in Article
125 “Judicial remedy is open against all kinds of actions and actions
of the administration.” should be examined. Based on the importance
of the subject, the subject of our study is the institution of effective
remorse and the applicability of this institution in terms of tax evasion
crime. In this context, first of all, effective repentance as an institution of
criminal law will be explained in general terms, then its similarities and
differences with repentance and correction in tax law will be revealed.
Subsequently, the condition of not filing a lawsuit in tax court, waiving
the lawsuit if filed, and not resorting to legal remedies in order to benefit
from the reduction in punishment according to the effective repentance
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institution in tax evasion crime will be evaluated in terms of domestic
law and the European Convention on Human Rights.

Keywords: Tax Evasion, Effective Repentance, Remorse And
Correction, Right To Fair Trial, Right Of Access To Court, Right To Seek
Justice, Rule Of Law.
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KESINTIiSiZ (MUTEMADI) SUC

Dr. / Avukat Mehmet Ziilfii ONER
Ankara Barosu

ORCID ID: 0000-0002-6251-4424

Ozet

Gilinimiizde suclarin c¢esitlenmesi ve sayisinin artmasi bir yana,
suglarin islenis bicimi ve dogurdugu sonuclarin karmasiklasmasi, ceza
hukuku kavramlarinin yeniden ele alinmasi ve agiklanmasi ihtiyacini
artirmaktadir. Kesintisiz (mitemadi) sug; ceza hukukunun diger
kavramlar gibi, tizerinde tartismalarin ve degisik goriislerin bulundugu
bir kavramdir. Bu baglamda kesintisiz su¢ kavraminin tanimi, ceza
hukukunun diger kavramlariyla olan iliskisi, maddi ceza hukuku ile ceza
muhakemesi alaninda dogurdugu sonuglarin belirlenmesi, bu alandaki
tartismalar ve uygulanma farkliliklar1 6nem tasimaktadir.

Bir sugun kanuni taniminda yer alan fiilin icrasinin belirli bir siireyle
devam ettigi suclara kesintisiz su¢ adi1 verilmektedir. Degisik gortsler
bulunmakla birlikte, bu su¢larda devam eden esasen sugun hareketi
olup hareket devam ettigi miiddetge su¢ islenmeye devam etmektedir.
Bu baglamda sugun sirf hareket sucu ya da neticeli su¢ olmasi sonucu
degistirmemekte, kanuni tanimda neticenin arandigi hallerde hareket ile
birlikte netice de devam etmektedir. Ogretide kesintisiz su¢larda devam
edenin hareket, netice veya her ikisi oldugu noktasinda farkli gortsler
bulunmaktadir. 2005 yilinda yiiriirliikten kaldirilan 765 sayili Tiirk Ceza
Kanunu déneminde oldugu gibi yeni Tiirk Ceza Kanunu da bu suglara yer
vermistir. Kesintisiz suglara 6rnek olarak, TCK'nin 109. maddesindeki
kisi 6zgiirliigiinden yoksun kilma sugu, TCK’'nin 220. maddesindeki su¢
islemek amaciyla 6rgiit kurma sucu, TCK'nin 116. maddesindeki konut
dokunulmazligin1 bozma sugu verilebilir.

Bu ¢alismanin konusu, kesintisiz su¢ kavraminin incelenmesidir. Bu
baglamda, ilk olarak; kesintisiz su¢ kavrami, bu kavramin hukuki niteligi
ve unsurlari tizerinde durulacaktir. Bu noktada ceza hukuku 6gretisinde
kesintisiz suca iliskin olarak siliregelen tartismalarin aktarilmasina
calisilacaktir. Ikinci olarak; bu kavramin benzer miiesseseler ile
karsilastirmasi yapilarak aradaki farklar aktarilmaya calisilacaktir.
Bu agiklamalardan sonra kavramin maddi ceza hukuku ve muhakeme
hukukundaki bazi hiikiim ve sonuglar1 incelenecektir. Bu kapsamda
kesintisiz su¢ s6z konusu oldugunda o6zellik gosterdigi diisliniilen, isnat
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yetenegi, ceza kanunlarinin birbirini izlemesi, af, sikdyet hakkindan
vazgecme, sikayetin geri alinmasi ve kesin hiilkmiin dnleyici etkisi gibi
hususlara deginilecektir. Calismada, 765 sayili TCK ile 2005 yilinda

yurirliige giren 5237 sayili TCK agisindan diizenleme farkliliklari ve yeri
geldikce yargi kararlarina da yer verilecektir.

Anahtar Kelimeler: Kesintisiz Su¢, Ani Sug, Ceza Hukuku, Ceza
Muhakemesi.
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CONTINUOUS CRIME

Abstract

Today, the number of crimes has increased and not diversified.
In addition, the way crime is committed and the complexity of its
consequences increase the need to reconsider the concepts of criminal
law. Like other concepts of criminal law, continuous crime; it is a concept
with discussions and different views on it. In this context, the definition
of the concept of continuous crime, its relation with other concepts of
criminal law, and the determination of its consequences in the field of
criminal law and criminal procedural law is important.

The crimes in which the execution of the act, which is included in
the legal definition of a crime, continues for a certain period of time, is
called a continuous crime. Although there are different opinions, what
continues in these crimes is essentially the movement of the crime, and
the crime continues to be committed as long as the action continues. In
this context, the fact that the crime is purely an act or a crime with a result
does not change the result, but in cases where a result is sought in the
legal definition, the result continues with the act. In the doctrine, there
are different opinions on the point that what continues in continuous
crimes is the act, the result or both. As in the period of the Turkish Penal
Code No. 765, which was repealed in 2005, the new Turkish Penal Code
also included these crimes. Examples of continuous crimes are the crime
of deprivation of personal liberty in Article 109 of the TPC, the crime of
forming an organization in order to commit a crime in Article 220 of the
TPC, and the crime of violating the immunity of residence in Article 116
of the TPC.

The subject of this study is to examine the concept of continuous
crime. In the study, firstly; the concept of continuous crime, the legal
nature and elements of this concept will be emphasized. In this context,
it will be tried to convey the ongoing debates regarding continuous
crime in criminal law doctrine. Secondly; this concept will be compared
with similar institutions and the differences will be explained. Finally;
some provisions and consequences of the concept of continuous crime in
criminal law and criminal procedural law will be examined. In addition,
issues such as the ability to impute, the succession of criminal laws,
amnesty, waiver of the right to complain, withdrawal of the complaint
and the preventive effect of the final judgment, which are thought to be
characteristic in the case of continuous crime, will be discussed. In the
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study, the differences in the regulations regarding the TPC numbered

765 and the TPC numbered 5237, which entered into force in 2005, and
judicial decisions will be included when appropriate.

Keywords: Continuous Crime, Sudden Crime, Criminal Law, Criminal
Procedure Law.
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ISRARLI TAKiP SUCUNUN FARKLI BOYUTLARIYLA
DEGERLENDIRILMESI

Ars. Gor. Yagmur EKim YILMAZ
Canakkale Onsekiz Mart Universitesi Biga Iktisadi ve Idari Bilimler Fakiiltesi

ORCID ID: 0000-0001-8484-3600

Ozet

02/03/2021’de agiklanan insan Haklari Eylem Plani, 6/3-b fikrasinda
tek tarafli 1srarh takip fiillerini ayr1 bir su¢ olarak diizenlemeyi ve
boylelikle magdurlara saglanan gilivenceyi arttirmay1 taahhiit etmistir.
Bunun tzerine 16/03/2022 tarihinde TBMM Bagkanligi’'na gelen,
2/4290 Esas Numarall ‘Tirk Ceza Kanunu ve Bazi Kanunlarda
Degisiklik Yapilmasina Dair Kanun Teklifi’ ile sunulan yeniliklerden
birisi de ‘israrli takip fiilinin miistakil bir su¢ olarak diizenlenerek
yaptirima baglanmasi ve bu sucun uzlastirma kapsami disinda
tutulmast’ olmustur. ‘Israrh takip’ fiillerinin Tiirk Ceza Kanunu'nda ayr1
bir su¢ olarak diizenlenecek olmasi, soru isaretlerini getirmektedir.
Halihazirda, 1srarh takip fiilleri icin Tirk Ceza Kanunu kapsaminda
TCK m.123 ‘kisilerin huzur ve stikununu bozma suc¢u’, bu fiillerin ‘cinsel
amag¢’ tasimasi ve so6zlii olmasi halinde de TCK m.105 ‘cinsel taciz’ sugu
uygulanmaktadir. Ancak, failin ilk olarak kisilerin huzur ve siikununu
bozucu hareketleri, sonrasinda TCK m.105 ‘cinsel taciz’ suguna
girebilecek filleri gerceklestirdigi noktada, Yargitay’in, failin basindan
beri cinsel taciz amaciyla hareket ettigi varsayimiyla, biitiin fiilleri TCK
m.105 kapsaminda degerlendirmeye yonelik yaklasimi goriilmektedir.
Ayrica, TCK m.105 anlaminda cinsel taciz sayilmayacak sdylemlerin
de TCK m.105'in kapsamina, dolayisiyla da kanunilik ilkesine aykiri
olarak, Yargitayca, TCK m.105'ten dolay1 cezalandirilmasi, doktrinde
elestiri konusudur. S6z konusu Yargitay yaklasimlarinin, 1srarh takibin
mistakil bir su¢ olarak diizenlenmemesinden kaynaklandig1 ifade
edilmektedir. Ancak, 1srarlh takip fiilleri icin TCK m.123 ve TCK m.105
arasindaki ictima sorunlarinin bulundugu bu halde, getirilmesi beklenen
1srarh takip sucunun yeri tartismahdir. Ozellikle, 1srarh takip fiillerinin
TCK m.105 anlaminda cinsel taciz amaci tasimasi halinde, TCK m.105
ile 1srarli takip sucu arasindaki ictima iligkisinin ne olacagi; TCK m.123
ile 1srarli takip sugu arasindaki fark ve sinirin, dolayisiyla ictimalarinin
nasil ¢oziimlenecegi sorun olarak karsimizda durmaktadir.

Bu calismada israrl takip sugunun getirilmesiyle, bu sugile TCKm.105



uluslarar: =1/11

féciijettin
erba

123

s
hukuk kongresi + law congress

ve TCK m.123 arasinda nasil bir i¢ctima iligkisi uygulanacagi, aralarindaki
norm sinirlarinin ve iligkisinin ne olacagy, Tiirk doktrini, karsilastirmal
hukuktaki 1srarl takip sugu doktrini ve uygulamalari, Yargitay'in ictima
uygulamalariyla ele alinarak tartisilacaktir.

Anahtar Kelimeler: Israrh Takip, ictima, Cinsel Taciz Sucu, Kisilerin
Huzur ve Stikununu Bozma Sugu, Karsilastirmali Hukuk.
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EVALUATION OF THE CRIME OF STALKING IN DIFFERENT ANGLES

Abstract

The Human Rights Action Plan announced on 02/03/2021, in its
Paragraph 6/3-b. committed to regulating acts of one-sided stalking
as a separate crime and thus to increase the assurance provided to
the victims. Thereupon, one of the reforms presented with the ‘Draft
Law on Amending the Turkish Criminal Code and Some Laws’, which
came to the Presidency of the Grand National Assembly of Turkey
on 16/03/2022 and numbered 2/4290, is that the act of stalking is
regulated as a separate crime and sanctioned and this crime excluded
from the scope of conciliation. The fact that the acts of ‘stalking’ will be
regulated as a separate crime in the Turkish Criminal Code (TCC) raises
questions. Currently, TCC Art. 123 “crime of deterioration of peace and
order “ is applied for stalking acts, and TCC Art. 105 “crime of sexual
harassment” is applied if these actions have a “sexual purpose” and are
verbal. However, at the point where the perpetrator firstly commits
acts that deteriorate the peace and order of people, and then acts that
may constitute ‘sexual harassment’ under TCC Art. 105, the Court of
Cassation has stated an approach to evaluate all acts within the scope of
TCC Art. 105, on the assumption that the perpetrator has acted with the
aim of sexual harassment from the beginning. In addition, it is a matter
of criticism in the doctrine that verbal expressions that do not count as
sexual harassment within the meaning of TCC Art. 105 are punished
by the Court of Cassation due to TCC Art. 105, which is contrary to the
scope of TCC Art. 105 and therefore, contrary to the principle of legality.
It is stated that the approaches of Court of Cassation arise from the fact
that stalking was not regulated as a separate crime. However, in this
situation, where there are problems of joinder between TCC Art. 123
and TCC Art.105 for stalking acts, the place of the crime of stalking that
is expected to become a law is controversial. In particular, what will be
the joinder relationship between TCC Art. 105 and the crime of stalking,
if the acts of stalking carry the purpose of sexual harassment within the
meaning of TCC Art. 105; the difference and the border between TCC
Art. 123 and the crime of stalking, and how to resolve their conflicts of
joinder, remains as a problem.

In this article, with the crime of stalking, what kind of a joinder
relationship will be applied between this crime and TCC Art. 105 and TCC
Art.123, what will be the norm boundaries and joinder relations between
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them will be considered and discussed by handling the Turkish doctrine,

the doctrine and judgements of the crime of stalking in comparative law,
and the judgements of Court of Cassation.

Key Words: Stalking, Joinder, Crime Of Sexual Harassment, Crime Of
Deterioration Of Peace And Order, Comparative Law.
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OZEL HAYATIN GIiZLiLiGINi iHLAL SUCU iLE KiSiSEL
VERILERI KORUYAN SUCLAR ARASINDAKI ILISKIYE DAIR BiR
DEGERLENDIRME

Ars. Gor. Bekir BOGA
Necmettin Erbakan Universitesi Hukuk Fakiiltesi

ORCID: 0000-0002-0894-8969

Ozet

Kisisel verilerin korunmasi, hukukumuzda 6zellikle son zamanlarda
olduk¢a yogun bir sekilde tartisilmaya baslanmistir. Kisisel verilerin
korunmasi konusu sadece biz hukukcgularin ilgisini ¢ekmemekte,
toplumda bulunan biitiin bireylerin gelisen teknoloji karsisindaki
endiselerinin 6nemli bir boélimiini olusturmaktadir. Aslinda Kkisisel
verilerin korunmasi hususunun giindeme gelmesi ve miinhasir bir
hukuk dali haline tekamiil etmesi olduke¢a yeni bir gelismedir. Kisisel
verilerin korunmasina iliskin ilk uluslararasi baglayici belge Avrupa
Konseyinin 28 Ocak 1981 tarihinde kabul ettigi “Kisisel Verilerin
Otomatik Islenmesi Sirasinda Gercek Kisilerin Korunmasina iliskin
Sozlesmedir”. Bu sozlesmede sadece verilerin otomatik olarak islenmesi
acisindan gergek kisiler korunmustur. Ayrica bu s6zlesme sadece Avrupa
Konseyinde yer alan devletlerce imzalanmamis, biitiin devletlerin
imzasina agilmistir. Tiirkiye de bu sézlesmeyi imzalamistir. Ancak s6z
konusu sdzlesmenin onaylanabilmesi i¢in ililkenin s6zlesmeye uygun
ulusal bir yasa hazirlamasi gerekmektedir. Tiirkiye bu ylikiimlilagiina
2016 yilinda kabul ettigi 6698 sayili Kisisel Verilerin Korunmasi
Kanunu ile yerine getirmistir. Bununla birlikte 2005 yilinda ytriirliige
giren Turk Ceza Kanununda Kkisisel verilerin korunmasina iliskin sug¢
tiplerine yer verilmistir. Bu durum ceza hukuku uygulamasinda kisisel
verileri koruyan sug tiplerinin, 6zel hayatin gizliligini ihlal sugcundan
farkinin belirlenmesini zorlastirmaktadir. Bu bildiride o6zellikle 6zel
hayatin gizliligini ihlal sucu ile kisisel verileri koruyan suc tipleri
arasindaki iliskiye temas edilecektir. Yargi kararlarinda mahremiyete
iliskin olan bilgilere erisim ve bunlarin ifsasi1 6zel hayatin gizliliginin
ihlali sucu ¢ercevesinde cezalandirilirken mahremiyete iliskin olmadig
diisiiniilen bilgilerin kisisel veri oldugu kabul edilmektedir. Halbuki bu
ayrimin bilimsel bir temeli bulunmamaktadir. Dogru olan dzel hayatin
gizliligini ihlal sugunun genel norm olarak kabul edilmesidir. Nitekim
kisisel verilerin korunmasi hukukunun gelisim siireci de bu goriise
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uygundur. Kanaatimizce kisisel verileri koruyan suc tiplerini, 6zel
hayatin gizliliginin ihlali sug tipinden ayirabilmek i¢in veri kayit sistemi
kavraminin iyi bir sekilde aciklanmasi gerekmektedir. Zira kisisel
verilerin korunmasi hukuku aslinda biiylik veri kayit sistemlerinin
insanlara sagladigi faydayr maksimize etme ve bunlarin verebilecegi
zararlar1 minimize etme ¢abasi icerisindedir. Ancak Tiirk Ceza Kanunu
diizenlemeleri dikkate alindiginda kisisel verileri koruyan sug tiplerinden
sadece 138.maddede diizenlenen verilerin yok edilmemesi sucunda
veri kayit sistemi kavraminin kullanildigi goriilmektedir. Bu bildiride
TCK'nin bu diizenlemeleri yabanci iilke hukuklarindan bazi érneklerle
birlikte degerlendirilmeye calisilacaktir. Ayrica 24.03.2016 tarihli
6698 sayili Kisisel Verilerin Korunmasi Hakkinda Kanun hiikiimlerinin
de Tirk Ceza Kanunun'’da diizenlenen Kkisisel verileri koruyan sug
tiplerinin iceriklerinde veya yorumlarinda bir degisiklik olusturup
olusturamayacagi da tartisilacaktir.

Anahtar Kelimeler: Kisisel Veri, Ozel Hayat, 6698 Sayili Kanun, Genel
Norm, Ozel Norm.
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AN EVALUATION ON THE RELATIONSHIP BETWEEN THE CRIME OF
VIOLATION OF PRIVACY LIFE AND THE CRIMES THAT PROTECT
PERSONAL DATA

Abstract

The protection of personal data has started to be discussed intensely
in our law, especially recently. The issue of protecting personal data
does not only attract the attention of lawyers, it constitutes an important
part of the concerns of all individuals in the society against developing
technology. In fact, it is a fairly recent development that the issue of
personal data protection has come to the fore and it has evolved into
an exclusive branch of law. The first international binding document
on the protection of personal data is the “Convention for the Protection
of Individuals with regard to Automatic Processing of Personal Data”
adopted by the Council of Europe on January 28, 1981. In this convention,
only natural persons are protected in terms of automatic processing of
data. In addition, this convention was not only signed by the states in the
Council of Europe, it was opened for signature by all states. Turkey has
also signed this convention. However, in order for the said convention
to be ratified, the country must prepare a national law in line with the
convention. Turkey has fulfilled this obligation with the Law No. 6698 on
the Protection of Personal Data, which itadopted in 2016. In addition, the
Turkish Penal Code, which entered into force in 2005, includes the types
of crimes related to the protection of personal data. This situation makes
it difficult to distinguish between the types of crimes protecting personal
data and the crime of violating the privacy of private life in criminal law
practice. In this report, especially, the relationship between the crime of
violating privacy of privatelife and the types of crimes protecting personal
data will be discussed. In judicial decisions, access to and disclosure of
information related to privacy is punished within the framework of the
crime of violation of privacy, while information considered not to related
privacy is accepted to be personal data. However, this distinction has no
scientific basis. It is true that the crime of violating privacy is accepted
as the general norm. Thus, the development process of the personal
data protection law is also in line with this view. In our opinion, the
concept of data recording system should be well explained in order to
distinguish the crime types protecting personal data from the violation
of privacy. Because the law on protection of personal data actually
strives to maximize the benefits of big data recording systems to people
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and to minimize the damages they may cause. However, considering
the regulations of Turkish Penal Code, it is seen that the concept of data
recording system is used only in the crime of not destroying the data
regulated in Article 138, among the types of crimes that protect personal
data. In this report, these regulations of the Turkish Penal Code will be
tried to be evaluated together with some examples from foreign country
laws. In addition, it will be also discussed whether the provisions of the
Law on the Protection of Personal Data dated 24.03.2016 and numbered
6698 can create a change in the content or interpretation of the types of
crimes that protect personal data regulated in the Turkish Penal Code.

Key Words: Personal Data, Private Life, Law No. 6698, General Norm,
Special Norm.
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UYGULAMADAN ORNEKLER ISIGINDA OSMANLI AiLE HUKUKUNDA
ZORLAYICI VELAYET YETKISi VE HIYAR'UL BULUG MUESSESESI

Prof. Dr. Giil AKYILMAZ
Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi

ORCID: 0000-0002-9404-9440

Ozet

Zorlayic1 velayet (velayet-i icbar) veliye velayeti altindaki Kkisileri
rizalarini almadan hatta rizalari hilafina evlendirme yetkisi tanir.
Osmanli Aile Hukukunda kiiciiklerin, kolelerin ve akil hastalarinin
velileri tarafindan zorlayici veldyet yetkisine dayanilarak evlendirilmesi
miimkiindiir. Ancak bu baslik kapsaminda sadece kiiciiklerin velileri
tarafindan veldyet-i icbar yetkisi kullanilarak evlendirilmesi ele
alinacaktir. Osmanli Devletinde Aile Hukuku biliyiik oranda ser’i
hukuk tarafindan diizenlenmis, bu cercevede evlenme ve bosanma
konusundaki kurallar devletin resmi mezhebi olan Hanefi mezhebine
gore sekillenmistir. Osmanli Devleti'nde resmi mezhebin gorisleri
dogrultusunda evlenmede bir alt yas sinir1 tespit edilmemis olup,
kiigtiklerin zorlayic1 velayet yetkisine sahip olan velileri tarafindan
evlendirilebilecekleri kabul edilmistir. Hanefi mezhebi zorlayici
velayet yetkisini diger mezheplerden farkl olarak ¢ok genis bir akraba
zlimresine tanimistir. Bunun ortaya ¢ikarabilecegi sakincalar1 bertaraf
etmek icinse “Hiydr’il Bulilg” miiessesesi yoluyla buluga eren erkek
ve kiz ¢ocuklarin dilerlerse nikah akitlerini feshettirebilecekleri ilkesi
kabul edilmistir. Osmanli Hukuku erkek ve kiz cocuk ayrimi yapmaksizin
kii¢tiklerin velileri tarafindan zorla evlendirilebileceklerini diizenlerken
uygulamada daha ¢ok kiz cocuklarinin evlendirildikleri gériilmektedir.
Yine mahkeme kayitlarindan anlasildi1 lzere kiz cocuklar1 gerekli
fiziki olgunluga ulasana kadar kocalarinin evine gonderilmemis ve
evlilikler fiilen baglamamistir. Mahkemenin fiziki olgunluktan anladigi
ise kiz cocuklarinin cinsel iliskiye uygun hale gelmesidir. Osmanlh
uygulamasinda gerek erkek cocuklardan ziyade kiz ¢ocuklarinin
velileri tarafindan evlendirilmesi gerekse hiyar’il bul@g ile ilgili hukuki
diizenlemelerde erkek ve kadinlar icin farkli kurallarin belirlenmesi
Osmanli Devleti'nde kiiciiklerin evliliklerinde tabloyu kadinlar aleyhine
agirlastirmistir. 1917 Hukuk-1 Aile Kararnamesi ile kii¢iiklerin velileri
tarafindan evlendirilmesi konusunda yas sinir1 getirilmesi son derece
onemli bir adim oldugu gibi ilgili maddenin gerekc¢esinde ifade edilen
gorisler de dikkate degerdir.
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Tebligimizde teorik tartismalara girilmeden konu uygulamadan
ornekler cercevesinde ele alinarak farkli tarihler ve farkli cografi
bolgelerdeki kayitlar arsiv belgeleri ve ser’iyye sicilleri 1s18inda
incelenerek degerlendirmeler yapilmaya c¢alisilacaktir. Calismanin
amagclarindan birisi de resmi mezhebin konu ile ilgili diizenlemelerine
uygulamada ne derece uyuldugunu ortaya koymaktir. Ciinkii hazirlik
asamasinda ulasilan belgelerde bu konuda ilgi ¢ekici verilere erisilmistir.
Belgeler lzerinde yapilan arastirmalarda hiyar’dal bul(g ile 6rneklere
az sayida rastlanilmasinin 6nemli sebeplerinden birisinin de buliiga
eren kadinlarin hiyar’il bulGg yoluyla nikah akitlerini feshettirmek
istediklerinde gerek aile {yeleri gerekse gorevliler tarafindan
engellemelerle karsilasmalar1 oldugu tespit edilmistir. Yine belgelerde
karsimiza siklikla c¢cikan bir konu da zorlayicr veldyet yetkisinin
kullanilmasi sirasinda yasanan yetki tartismalari olmustur. Tebligimizde
yukarida ifade edilen konular uygulamadan orneklerle acikliga
kavusturulmaya c¢alisilarak giinimiizde de o6nemli bir toplumsal ve
hukuki sorun teskil eden kii¢tlik yastaki evliliklerin tarihsel kokenlerinin
izleri stiriilmeye calisilacaktir.

Anahtar Kelimeler: Zorlayic1 Velayet, Hiyar’iil Bultig, 1917 Hukuk-1
Aile Kararnamesi, Hanefi Mezhebi, Arsiv Belgeleri, Seri’'yye Sicilleri.
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IN THE LIGHT OF PRACTICE COERCIVE GUARDIANSHIP IN
OTTOMAN FAMILY LAW AND KHIYARAL-BULUGH INSTITUTION

Abstract

Coercive guardianship (velayet-i icbar) entitles the guardian to marry
of the people under their guardianship without obtaining their consent,
even against the consent. Under Ottoman Family Law, legal guardians
can marry the minors, slaves and mentally disabled people on the basis
of “coercive guardianship”. However, within the scope of this paper,
only the marriage of minors in regard to coercive guardianship will
be examined. Ottoman Family Law was dependent on the Islamic Law
substantially and rules of marriage and divorce were arranged according
to the Hanafi sect which was the official sect of the Ottoman Empire. A
certain marriage age was not determined in the Ottoman Family Law and
the minors could be married off by their guardians without their consent
and even against their stated wishes. According to the Hanafi doctrin, the
child’s natural guardian is her/ his father. If the father is no longer alive
or is absent, the paternal granfather becomes the natural guardian. If
both are missing, the guardianship passes other members of the family.
Unlike other Islamic sects, Hanafi scholars agreed that besides the father
and the paternal grandfather, a large scale of relatives could marry off
minors by using their coercive guardianship. For preventing the harmful
results of this arrangement, the “option of puberty” (khiyaral-bultigh)
institution was accepted by Hanafi scholars. Option of the puberty is a
right of a minor girl/boy which can be exercised at the moment she/he
reaches the sexual maturity, to refuse the marriage that is arranged by a
guardian other than her/his father or paternal father. The minors, both
boys and girls, may request the court for the annulment of the marriage.
In Ottoman Law, either minor girls or boys could be married off by their
guardians, but in practice frequently minor girls were married off the
men who are older than them. As it was understood by the shari’a court
records, the minor girls stayed in their family house until they reached
the physical maturity. When a girl was considered ready for sexual
intercourse, she was sent her husband’s home and the consummation of
marriage took place. In Ottoman practice, minor marriages could be seen
among the girls too often rather than the boys and the arrangements of
the option of puberty differs according to the gender. For this reason,
this practice created serious disadvantages for female minors. The
1917 Family Law Decree is an important step that sets a minimum age
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limit when the minors are married by their guardians. Moreover, the
explanations stated in legislate intention are also noteworthy.

In this paper, without entering into theoretical discussions, the subject
will be handled within the framework of examples from practice, and
the records in different dates and in different geographical regions in the
light of archival documents and sharia registers. One of the objectives of
the study is to reveal the extent to which the regulations of the official
sect are complied with in practice. Because, in the documents reached
during the preparation phase, interesting data on this subject have been
attained. Within the light of researches made regarding those documents,
it has been determined that one of the important reasons why the few
examples with khiyaral-bulligh are encountered is that the women who
reach puberty face obstacles by both family members and officials when
they want to terminate their marriage contract through khiyaral-bulGigh.
Another issue that can be determined with those documents is the
debates on competence of using the power arising from coercive custody.
In this paper, the above-mentioned issues will be clarified with examples
from practice and the historical roots of underage marriages, which still
constitute an important social and legal problem, will be examined.

Key Words: Coercive Guardianship, Khiyaral-Buligh, 1917 Family
Law Decree, Hanafi Sect, Archive Documents, Shari’a Court Records.
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VATANDASLIK STATUSUNUN TARIHI KOKLERI
GOC, ILTiCA VE SIGINMA OLGULARI BAGLAMINDA TARiHi BiR
DEGERLENDIRME
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Dokuz Eyliil Universitesi, Hukuk Fakiiltesi

ORCID ID: 0000-0003-1142-8689

Ozet

18’inci yiizyildan itibaren Osmanli Devleti'nde zimmilerin bir kisminin
once Avrupa devletlerinin himaye ettigi beratlis1 sonra da vatandasi
olduklar1 bilinmektedir. Devlet kendi egemenlik hakkina dayanarak
kendi uyruklugunun kazanilmasi veya kaybedilmesi kurallarini
serbestce Dbelirleyebildigi gibi tebaasini kendi mahkemelerinde
yargilayabilirdi. Fakat kurulus ve yiikselis donemlerinde islam dininin
tim insanlar1 koruyucu ve kucaklayici ilimli ve insancil esaslari
cercevesinde, hukuk alaninda, miistemen ve gayrimiislimlere eman
ve ahitnamelerle sunulan haklar zamanla din/vicdan o6zgiirligiiniin
kapsamini asmis; kapitiilasyona evrilmis ve 1800’lerden itibaren
devletin egemenlik hakki iyice sinirlanmistir. Kapitiilasyonlar, ticari
anlagmalar gibi gértinmesine ragmen adli hiikiimler de icerdiklerinden
Osmanli tebasinin iilke degistirmeden vatandashk degistirerek asli
tebanin kendi tilkesinde azinlikta kalmasi gibi bir sonucu olmustur. Bu
durum ticaretten terciiman ayricaligina; mahmilikten zimmilige kadar
tlim sistemi etkilemis devletin ¢okiisiinde etken olmustur.

Calismamizin konusunun, giindemimizde olan go¢-gé¢men, siginma-
siginmaciveiltica-miilteci kavramlariile de bag kurularak agiklanmasinin
daha dogru oldugu diistiniilmiistiir. Nitekim bu kavramlar birbirine yakin
anlaml olduklari i¢in birbiri yerine kullanilmakta vatandaslik statiisii ile
kolaylikla iligkilendirilebilmektedir. Go¢-go¢men, iltica-miilteci, siginma-
siginmaci, koruma-koruma altindaki yabanci gibi kavramlar vatandaslik
ve yabancilik statiilerinden tamamen farkli durumlar/kavramlardir.
Devletin son dénemlerinde yasanan vatandaslik sorunsali vatandaslik-
yabancilik statiilerinin tespiti baglaminda hukukta kavramlar, tanimlar,
kurumlar ve kurallarin ne denli 6nemli oldugunu gostermektedir.
Ayrica bu tarihi tecriibeler gogmen, miilteci, siginmaci kavramlarinin
vatandaslikla karistirilmasi, baska bir deyisle bunlarin sonunda mutlaka
vatandasliga doniisecegi gibi bir anlayisin yerlesmesinin de ne denli
tehlikeli sonuglari olabileceginin gostergesidir. Bilindigi gibi vatandasg-
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yabanci kavramlar1 normal sartlar altinda ve genellikle baris zamaninda
bir kisinin devletle arasinda olan/olmayan tabiiyet rabitasini anlatan
ic hukuk kavramlaridir. Vatandas kimligi verilenlerin, vatandashgin
manevi unsuruna ne kadar sahip oldugunun asla 6l¢iillemeyeceginin iyi
degerlendirilmesi gerekmektedir. Nitekim Batili devletlerin Osmanl
tilkesindeki bazi topluluklar1 himaye etmeye basladiklar1 siirecin
sonunda devletin parcalanmasi ka¢inilmaz olmustur.

Anahtar Kavramlar: Vatandaslk, Kapitiilasyon, Himaye, Tabiiyet-i
Osmaniyye Nizamnamesi, Iltica, Gég.
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THE HISTORICAL ROOTS OF CITIZENSHIP STATUS
A HISTORICAL EVALUATION IN THE CONTEXT OF MIGRATION,
ASYLUM AND REFUGE

Abstract

It is known that since the 18th century, some of the Ottoman citizens
in the Ottoman Empire were first protectorate foreign states and then
citizens. Ottoman State could freely determine the rules for the acquisition
or loss of its nationality based on its sovereign right, and it could judge its
subjects in its own courts. However, during the establishment and rise of
the state, within the framework of the moderate and humane principles
of Islam that protect and embrace all people, the rights offered to
Muslims and non-Muslims in trust and ahitnames in the field of law, over
time, exceeded the scope of freedom of religion/conscience. These have
turned into capitulations and therefore the sovereign right of the state
has been severely limited since the 1800s. Although the capitulations
looked like commercial agreements, since they also included judicial
provisions, the Ottoman subjects changed their citizenship in order to
take advantage of the capitulations, resulting in a minority of the main
subjects in their own country. This situation affected the whole system
in the context of trade, interpreter privilege, mahmilik and dhimmi and
became a factor in the collapse of the state.

The subject of our study is suitable to be explained by establishing
a connection with the concepts of migration-immigrant and asylum-
refugee, which are still on our agenda. As a matter of fact, since these
concepts are close to each other, they are used interchangeably in the
doctrine and can be easily associated with citizenship status. Concepts
such as immigration-immigrant, asylum-refugee, asylum-refugee,
protection-protected foreigner are completely different situations/
concepts from citizenship and foreigner status. The problem of citizenship
experienced in the last period of the state shows how important the
concepts, definitions, institutions and rules in law are in the context of
determination of citizenship-foreign status. In addition, these historical
experiences are anindication of the dangerous consequences of confusing
the concepts of immigrant, refugee, asylum seeker with citizenship, in
other words, the establishment of an understanding that will eventually
turn into citizenship. As it is known, the concepts of citizen-foreigner are
domestic law concepts that describe the nationality of a person with or
without the state under normal conditions and generally in peacetime.
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It is necessary to know that the spiritual element of citizenship cannot
be measured by those who are given a citizenship identity, and a control
mechanism should be established accordingly. As a matter of fact, the
disintegration of the state was inevitable at the end of the process in
which the Western states started to protect some communities in the
Ottoman country.

Keywords: Citizenship, Capitulation, Protection, Ottoman Nationality
Regulation, Asylum, Migration.
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OSMANLI AiLE HUKUKUNDA VELAYET
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ORCID ID: 0000-0002-8470-4296

Ozet

Velayet kelime anlami olarak “yonelmek, sevmek, bir isin
sorumlulugunun {istiinde olmasi” anlamlarina gelmektedir. Islam
hukukunda velayet “velayet-i amme” genel velayet ve “velayet-i hassa”
ozel velayet olmak tizere ikiye ayrilmaktadir. Calismamiz 6zel velayet
ile ilgili olarak giiniimiiz aile hukukunun konusu olan sahis varligi
ve mali konularda hukuki temsile karsilik gelen velayettir. Velayet
hakkina sahip bulunan kimseye “veli” denir. Velinin hem sahis varligi,
hem de mali konularda hukuki temsil yetkileri ve bu hususlarda yerine
getirmesi gerekli bulunan gorevleri bulunmaktadir. Yalnizca malvarligi
ile ilgili islerde bir sahs1 temsil eden kimseye ise “vasi” denir. islam ve
Osmanli hukukunda, yas kiictikliigii, bunaklik, uyku, yashlk, 6limcil
hastalik, sarhosluk vb. hallerden dolay fiil ehliyeti bulunmayan kisiye
kasir (kisith) denir. Velinin gorevini yerine getirebilmesi icin birtakim
ozelliklere de sahip olmasi gerekmektedir. Hanefiler ve Malikilere gore
bir kimsenin veli olabilmesi i¢in hiir, kil ve balig olmasi1 ayrica velayet
yetkisine sahip olacagi kimseyle ayni dinden olmasi gerekmektedir.
Hanbeli ve Safi mezhebine gore ise velinin ayrica resid bir kimse olmasi
gerekmektedir. Smirli ehliyetsiz ve tam ehliyetsizlerin velisi 6ncelikle
babadir. Baba yoksa velayet yetkisi baba-dededir. Her ikisi de yoksa
velayet yetkisi ile vesayet birbirinden ayrilir. Baba ve dede yoksa velayet
yetkisi mirastaki sira esas alinarak asabe olan akrabalara gecer. Asabe
yoksa velayet yetkisi annededir. Ancak seriyye sicilleri incelendiginde
Osmanli Devleti'nde baba bulunmadigi durumlarda velayet yetkisinin
genellikle anneye verildigi gortilmektedir. Osmanli Devleti'nde tutulan
seriyye sicil 6rneklerinde sinirl ehliyetsizlerin ve tam ehliyetsizlerin
sahis varlig ile ilgili hukuki islemlerinde velayet yetkisi kimde ise, o
kimselerin muhatap alindiklari, bu hususta keyfilikten uzak, ciddi bir
prosediir izlendigi anlasilmaktadir. Sinirh ehliyetsizlerle ilgili islemlerde
genelde babadan, bazi islemler i¢in ise 6rnegin agir bir tibbi miidahaleyi
gerektiren durumlar vb. hallerde hem annenin hem de babanin velayet
yetkisi c¢ercevesinde tibbi miidahaleye rizalarinin alindigi durumlar
olmustur. Yine Osmanlidaki yenigeri ocaginda bulunan kiiciikler ile ilgili
olarakvelayet yetkisi Acemi Oglanlar Kethiidasi tarafindan kullanilmistir.

Anahtar Kelimeler: Velayet, [slam Hukuku, Osmanli Hukuku, Vel,
Hukuki Temsil.
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CUSTODY IN OTTOMAN FAMILY LAW

Abstract

Word for word meaning of custody is “to lean, to love, to undertake the
responsibility of a job”. In Islamic law, custody is divided into general
custody and private custody. Our study is about personal assets which
is a subject of today’s family law regarding private custody and custody
which corresponds to the legal representation of financial matters. One
who has the right of custody is called the “guardian”. The guardian has
both personal assets and legal representation powers in financial matters,
as well as duties that she/he must perform in these matters. One who
represents another person only in matters related to her/his assets is
called a “trustee”. Islamic and Ottoman law defines the person who can’t
act due to being minor, senile, senility, senior, fatally ill, drunk, etc. as
kasir (restricted). The guardian must possess some specific features to
perform her/his duties. According to Hanafi and Maliki sects, one must
be free, wise, lucid, and share the same religion with the represented
to become a guardian. According to the Hanbali and Shafi'i sects, the
guardian must also be an adult. Father is the primary guardian of those
with a partial disability and absolute disability. If there is no father, the
custody authority is the grandfather (father of the father). If both are
absent, custody authority and guardianship are separated from each
other. If there is no father and grandfather, the custody authority passes
to the relatives who possess “asabe” based on the order of inheritance. If
there is no asabe, the mother has custody. However, the sharia registers
indicate that in cases where there is no father in the Ottoman Empire,
custody authority is usually given to the mother. Shariah registry samples
which are kept in the Ottoman Empire show that addressees are the
people with custody authority during the legal transactions of partially
disabled and the absolute disabled people. It is understood that serious
procedure, far from arbitrariness, is followed in this regard. Generally,
the consent of the father was necessary for transactions related to
partially disabled people. But for some transactions, such as serious
medical intervention consent of both parents was necessary within
the framework of the guardianship authority. Also, the Commander of
Conscript Boys was the custody authority of the minors in the guild of
janissaries in the Ottoman Empire.

Keywords: Custody, Islamic Law, Ottoman Law, Guardian, Legal
Representation.
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Ozet

Tanzimat Fermani'nin ilaniyla birlikte Osmanli Devleti'nde diger bir¢cok
alanda oldugu gibi hukuk alaninda da ihtiya¢ duyulan modernlestirme
calismalar: gergeklestirilirken, devletin son yillarinda hem hukuk hem
de aile hukuku acisindan en 6nemli gelismelerden birisi olan Hukiik-1
Aile Kararnamesi 8 Muharrem 1336/25 Ekim 1917 tarihinde yiiriirliige
girdi. Kararname sadece Osmanl hukuk tarihinde degil, bilakis tiim islam
hukuku tarihinde aile hukuku alanindaki ilk kanunlastirma hareketi
oldugu gibi ayni zamanda ¢ kitabi dinin evlenme ve bosanma ile ilgili
hiikiimlerini bir araya getiren ilk resmi diizenleme olma 6zelligine de
sahiptir.

Tim Osmanli Devleti vatandaslarin1 kapsayacak ve zamanla ortaya
¢ikan problemleri en aza indirip hukuk birligini saglayacak bir aile
kanununa duyulan ihtiyag agikken, ¢6ziim icin uzun yillar beklendikten
sonra en karisik ve sorunlu giinlerinde devleti boylesine iddiali ve 6nemli
bir Kararname’nin kabuliine zorlayan nedenler ¢cok cesitlidir. Bunlar
tiirli alt bashklara da sahip olmakla birlikte hukuki, siyasi, ekonomik,
sosyal ve Kiiltiirel nedenler ana basliklar1 altinda toplanabilir. Ancak
bu bes ana bashgin disinda zaman i¢cinde kadinin statiisiinde meydana
gelen degisiklik ihtiyaci ve giliclenen kadin hareketi de Kararname'yi
hazirlayan siirecte etkili olmustur. Bu donemde siyasal mekanizma
yuriirlikte olan yapidan uzaklasip degisirken, siyasi yapiy1 belirleyen
etkenlerin basinda gelen hukuk diizeni de kanunlastirma calismalariyla
degisime ugramistir. Yeni kanun gereksinimlerini zorlayan etkenler
sadece siyaset ve yonetim alanlarinda reformlar yapma sorunu degil,
Batiile artan iliskileri de ¢agin gereklerine baglama sorunuydu. Donemin
Baticy, islamci ve Tiirkeii aydinlar aile hukuku alaninin kanunlastiriimasi
gerektigi ve bunun acil bir ihtiyag¢ oldugu yoniinde hemfikirdiler ancak
diger neredeyse her konuda ¢atismaktaydilar.

Netice olarak Kararndme’'nin kabulii ile amaglanan degisiklikler
bir 6lciide gerceklesmis oldu. Boylece cemaat mahkemelerinin yargi
yetkisi kaldirilarak tiim davalarin ser’iye mahkemelerinde goriilmesi
saglanmistir. Ayrica evlenme ve bosanmada devletin kontrolu
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kuvvetlendirilmis, ¢ok esli evlilik sinirlandirilmis, evlilik i¢in asgari yas
haddi getirilmis ve Islam hiikiimleri cercevesinde dért Siinni ekoliin
diizenlemeleri taranarak ¢aga en uygun olan hiikiimleri Kararname’ye
eklenmis, bdylece uygulamada ¢ikan sorunlarin ¢oézimii yoluna
gidilmistir.

Anahtar Kelimeler: Aile, Kadin, Hukuk, {slam Hukuku, Aile Hukuku,
Osmanli Devleti.
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THE LEGAL FAMILY CODE OF 1917
HUKUK-I AILE KARARNAMESI

Abstract

With the proclamation of the Tanzimat Fermani, in the Ottoman
Empire, the much needed modernization studies were carried out in
the field of law, aside with other fields, and the Decree on the Hukuk-i
Aile Kararnamesi, which was one of the most important developments
in terms of both law and family law, entered into force as of 8 Muharram
1336/25 October 1917. The decree is the first legal act in the field of
family law, not only in the history of Ottoman law, but also in the history
of Islamic law, as well as being the first official regulation that brings
together the provisions of the three Abrahamic religions on marriage
and divorce.

While the need for a law of the family, which applies for all Ottoman
citizens and minimizes the problems occuring throughout the time and
ensures the legal unity was clear, after waiting for many years for a
solution, the reasons that forced the state to adopt such an ambitious
and important Decree in its most complicated and troubled days were
very diverse. Although these reasons have various sub-titles, they can
be grouped under the main titles of legal, political, economic, social and
cultural reasons. But aside from these five main sub-titles, the improving
woman’s movement and the change of the statue of the woman
throughout time played a role at the process leading to the preperation
of the Decree. In this period, while the political mechanism moved
away from the existing structure and changed, the legal order, which
was one of the factors determining the political structure, also changed
with the efforts of legislation. The push factors of the need for a new
law were not only the problem of making reforms in the fields of politics
and administration, but also the problem of connecting the increasing
relations with the West to the requirements of the age. The Westernist,
Islamist and Turkist intellectuals of the period agreed that the family law
field should be enacted and that it was an urgent need, but they were in
conflict on almost every other issue.

As a result, the changes aimed with the adoption of the Decree were
realized to some extent. And with that, the jurisdiction of the Cemaat
Mahkemeleri were eliminated and it was ensured that all the cases were
presented before the Ser’iye Mahkemeleri. Also the control of the state
over marriage and divorce was strengthened, polygamy was limited,
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a minimum age limit for marriage was set out and the regulations of
the four Sunni schools were scanned within the framework of Islamic
provisions, and the most appropriate provisions for the era were added
to the Decree, thus solving the problems in practice.

Key Words: Familiy, Woman, Law, Islamic Law, Family Law, Ottoman
Empire.
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CUMHURIYETIN iLK YILLARINDA MUFTUNUN MEDENiI HUKUK
UYGULAMASINA KATKISI

Dr. Ars. Gor. Mahmud Esad KALIPCI
Istanbul Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0001-7531-9436

Ozet

Bilindigi iizere, Cumhuriyetin ilaninin ardindan gelisen siirecte
Tiurkiye’de buyiik bir hukuk devrimi yasanmistir. Siiphesiz ki, bunun
en 6nemli simgesi 1926 Tarihli Tiirk Medeni Kanunu’dur. isvigre’den
muktebes bu kanunun kabuli, ylzyllardir Tirk topraklarinda
hiikiim siiren Islam hukuku kaynakli hukuk sisteminden ve Dogu
medeniyetinden yliz ¢evirme, Bat1 hukuk sistemi ve medeniyetine dahil
olma yolunda atilmis en 6nemli adimdir. Bu, Tiirk hukuk tarihi agisindan
mithim bir kirilma noktasidir. Zira bu kanun, daha 6nce gercgeklestirilen
1slahatlardan farkli olarak, dinin ve kiiltiirtin hukukla en siki bir bicimde
iligki icerisinde oldugu ahval-i sahsiye alanini1 dahi Bat1 hukukuna gore
diizenlemistir.

Devrin atmosferi dikkate alindiginda, bu devrim kanununun insa
ettigi hukuki yapinin isleyisinde, Osmanli hukukunda miihim bir yeri
olan miiftiiniin rol sahibi olmasi kulaga pek alisildik gelmeyebilir. Ancak
kanun koyucu, simdiki Medeni Kanunumuz i¢in oldugu gibi, 1926 Tarihli
Tirk Medeni Kanununun yiirtrligii hakkinda da bazi noktalarda eski
hukuka atifta bulunmustur. Bunlardan biri de, miras paylasiminda
mirasbirakanin 6ldiigli zaman yiiriirliikte olan kurallarin gegerli olmasi
esasidir. Bu sebeple, uygulamadaki bircok miras taksimiislemi agisindan,
Osmanli miras hukukunda gecerli olan ser intikal (feraiz) ve orfi intikal
kurallarinin bilinmesi biiyiik 6nem arz etmistir. Dogal olarak, uzmanlk
gerektiren bu konuda eski hukuk miktesebatini iyi bilen kisilerden
yararlanilmistir. Cumhurbagkanligi Cumhuriyet Arsivinde yaptigimiz
taramalarda rastladigimiz bazi belgelere gore, bu kapsamda miiftiilerin
bilgi ve birikiminden de istifade edildigi anlasilmaktadir. Oyle ki bu,
Diyanet Isleri Reisligi hakkinda 6zel olarak diizenlenen ilk mevzuatta da
yerini almis kanunfi bir vazife olarak dikkat cekmektedir.

Iste bu tebligde, miras meselelerinin ¢6ziimii hakkinda miiftiiliikler
nezdinde diizenlenen bazi arsiv belgelerinden hareketle, eski hukuk
gelenegimizden gelen dnemli bir aktdr olan miiftiintin hukuk devriminin
ilk y1llarinda medeni hukuk uygulamasina olan katkisi tartisilacaktir. Bu
sayede, yakin donem Tiirk hukuk tarihine dair hem bazi yeni bilgilerin
ortaya konulmasi, hem de yeni yapilacak ¢alismalar1 besleyici bazi
tespitlerde bulunulmasi amaglanmaktadir.

Anahtar Sézciikler: Tiirk Hukuk Devrimi, Cumhuriyet'in Ilk Yillarinda
Medeni Hukuk Uygulamasi, Osmanli Miras Hukuku, Miiftii, Fetva.
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THE CONTRIBUTION OF MUFTI TO CIVIL LAW PRACTICE IN THE
EARLY YEARS OF THE TURKISH REPUBLIC

Abstract

As is known, in the ongoing process after the declaration of the
republic, a great legal revolution has taken place in Turkey. No doubt,
the chief symbol of this is Turkish Civil Code dated 1926. The adoption
of this Swiss-origin code is the most important step taken to turn away
from the Islamic law-based legal system, which was applied for centuries
in Turkish lands, and to enter the Western legal system and civilization.
This is a turning point in the history of Turkish law. Because, unlike
previous reformes, it regulated even personal status area, where religion
and culture are most related to law, according to Western law.

Considering the conditions of the period, it may sound weird that the
mufti, who was an important actor in Ottoman law, played a role in the
implementation of the legal structure built by this revolutionary code.
However the legislator referred to old Turkish law in some matters
about its application, as in Turkish current Civil Code. One of them was
the principle that the rules regarding the time of death of the deceased
are in effect in partition of the inheritance. For this reason, knowledge
of the Ottoman inheritance law, which includes the rules of Islamic
transfer (ser‘ intikal) and sultanic transfer (6rfi intikal) rules, was very
important for many inheritance issues in practice. Naturally, people who
knew old law well were used in this subject, which requires expertise.
According to some archival documents, the knowledge and experience
of the muftis were also used in this context. So much so that it was a
legal duty included even in the specially enacted legislation regarding
the Presidency of Religious Affairs.

In this paper, using some archival documents about inheritance issues,
the contribution of the mufti, who is an important actor in old Turkish
legal tradition, to the civil law practice in the early years of the legal
revolution will be discussed. In this way, it is aimed to provide some
new information about recent Turkish legal history and make some
determinations for new studies.

Key Words: Turkish Legal Revolution, Civil Law Practice In The Early
Years Of The Turkish Republic, Ottoman Inheritance Law, Mufti, Fatwa.
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ANAYASA MAHKEMESI VE AVRUPA iNSAN HAKLARI
MAHKEMESINE YANSIYAN EMVAL-i METRUKE DAVALARI

Doktora Ogrencisi Zeynep Kiibra POYRAZ
Necmettin Erbakan Universitesi Sosyal Bilimler Enstitiisii

ORCID ID: 0000-0002-5710-0243
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Ozet

I. Dlinya Savas! sirasinda sevk ve iskana tabi tutulan kisilerin geride
biraktiklar: tasinir, tasinmaz mallariyla alacak ve borglarina iliskin bir
dizi hukuki diizenlemeler yapilmistir. 1915 yilinda ¢ikarilan kanunla
ilk olarak sevk edilen kisilerin geride biraktiklar1 mallar tasfiye edilmis
ardindan 1923 yilinda ¢ikarilan kanunla her ne suretle olursa olsun
yerinden ayrilan, kagan, kaybolan kisilerden geride kalan mallar
tasfiyeye tabi tutulmustur. I. Dlinya Savasi sirasinda hiikiimet tarafindan
goriilen siyasi ve idari zorunluluk nedeniyle sevk edilen, bulunduklari
yerden ayrilan, kacan ve kaybolan kisilerin geride biraktiklar1 mallar,
Tiirk hukuk terminolojisinde “emval-i metruke” olarak adlandirilmistir.
S6z konusu mallarla ilgili olarak 1915-1928 yillar arasinda ¢ikarilan
cesitli hukuki diizenlemeler ise emval-i metruke mevzuati olarak kabul
edilmektedir.

Emval-i metruke miilkiyetinin devlete intikalinin iizerinden yaklasik
bir asir gegmesine ragmen s6z konusu tasinmazlar tizerindeki miilkiyet
iddialar1 giiniimiizde hala gerek ulusal gerek uluslararasi mahkemeler
nezdinde ileri siiriilmekte ve bu konu gtincelligini korumaktadir.

Emval-i metruke mevzuati kapsaminda tasinmazlarina el konulan
kisi ya da mirasg¢ilarinin giiniimiizde miilkiyet haklarinin ihlal edildigi
gerekcesiyle Anayasa Mahkemesi ve Avrupa insan Haklar1 Mahkemesine
basvurduklar1 goriilmektedir. Emval-i metruke konusunda Anayasa
Mahkemesine yapilan basvurulardan ilki Agavni Mari Hazaryan ve
digerleri tarafindan milkiyet ve adil yargilanma haklarinin ihlal
edildigi gerekgesiyle yapilan bagsvuru; digeri de kilise ve manastirin
bulundugu araziye emval-i metruke mevzuatina gore el konulmasi
sebebiyle miilkiyet hakkinin, bu tasinmazlarin ibadet mekanlar:
olmasindan dolay1 din ve vicdan 6zgiirliigiiyle esitlik ilkesinin ve tapu
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defterlerine ulasmalarinin engellenmesi sebebiyle de adil yargilanma
hakkinin ihlal edildigi gerekcesiyle yapilan Kilikya Ermeni Katolikoslugu
basvurusudur. Her iki basvuru da Anayasa Mahkemesi tarafindan esas
incelemeye gecilmeksizin cesitli sebeplerle kabul edilemez bulunarak
reddedilmistir. Anayasa Mahkemesi’'nden ret karari alan Kilikya Ermeni
Katolikoslugu, i¢ hukuk yollarini tiiketmemesine ragmen konuyu Avrupa
insan Haklar1 Mahkemesine tasimis ve AIHM tarafindan da basvuru bu
gerekceyle kabul edilemez bulunmustur.

Bu orneklerden de anlasilmaktadir ki emval-i metruke mevzuati
kapsamindaki taginmazlarla ilgili sorunlar gelecekte de AIHM éniine
getirilmeye calisilacaktir. Bu konuda Tiirkiye’nin AIHM 6niinde savunma
yapabilecegi 6nemli gerekgeleri bulunmaktadir. Biz de ¢alismamizda
gerek Anayasa Mahkemesi gerek Avrupa insan Haklari Mahkemesi
siirecinde emval-i metrukeye iliskin iddialarin degerlendirilmesine
katki saglamay1 hedeflemekteyiz.

Anahtar Kelimeler: Emval-i Metruke, Tasfiye, Miilkiyet Hakki,
Anayasa Mahkemesi, Avrupa insan Haklar1 Mahkemesi.
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ABANDONED PROPERTIES CASES BEFORE THE CONSTITUTIONAL
COURT AND THE EUROPEAN COURT OF HUMAN RIGHTS

Abstract

A series of legal arrangements were made regarding the movable
and immovable properties, receivables and debts of the people who
were relocation and resettled during the First World War. With the law
enacted in 1915, the properties left behind by the people who were
first relocation were liquidated, and then with the law enacted in 1923,
the properties left behind by the people who left, fled or disappeared
under any circumstances were liquidated. The properties left behind
by people who were relocation, left their place, fled or disappeared due
to the political and administrative necessity of the government during
the First World War are called “abandoned properties” in Turkish legal
terminology. Various legal regulations enacted between 1915 and 1928
regarding the said properties are accepted as abandoned property
legislation.

Althoughithasbeennearlya century since the ownership of abandoned
properties was transferred to the state, the claims of ownership on these
immovables are still being brought forward before both national and
international courts, and this issue remains up-to-date.

[tis seen that the person or his/her heirs whose immovable properties
were confiscated within the scope of the abandoned property legislation,
today apply to the Constitutional Court and the European Court of
Human Rights on the grounds that their property rights are violated.
The first of the applications made to the Constitutional Court regarding
abandoned properties is the application filed by Agavni Mari Hazaryan
and others on the grounds that their property rights and fair trial rights
were violated; The other is the application of the Armenian Catholicosate
of Cilicia on the grounds that the property right was seized due to the
confiscation of the land where the church and the monastery are located
in accordance with the abandoned property legislation, the freedom
of religion and conscience and the principle of equality due to the fact
that these immovables are places of worship, and the right to a fair trial
due to the prevention of their access to the land registry books. Both
applications were rejected by the Constitutional Court as inadmissible
for various reasons without proceeding to the merits examination. The
Armenian Catholicosate of Cilicia, which received a decision of rejection
from the Constitutional Court, brought the issue to the European Court
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of Human Rights, although it did not exhaust domestic remedies, and the
application was found inadmissible by the ECHR for this reason.

It is understood from these examples that the problems related to
immovables within the scope of abandoned property legislation will
be take to the ECHR in the future. In this respect, Turkey has important
grounds to able to defend before the ECHR. In our study, we aim to
contribute to the evaluation of claims regarding abandoned properties
in the process of both the Constitutional Court and the European Court
of Human Rights.

Keywords: Abandoned Propeties, Liquidation, Right Of Property,
Turkish Constitutional Court, European Court Of Human Rights.
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TURKIYE CUMHURIYETI’NDE MODERN HUKUK EGITIMININ
KURULUSU VE GELISiMi

Dr. Halil ibrahim CELIiK
Necmettin Erbakan Universitesi

ORCID ID: 0000-0001-5500-4226

Ozet

Tiirkiye Cumhuriyeti, Atatiirk’tin siyasi, sosyal ve ekonomik goriisleri
ekseninde kurulmus ve gelismistir. Yeni devletin gelisim silirecinde
oncelikli adim egitim ve hukuk alanlarinin laiklestirilmesi olarak
belirlenmistir. Tiirkiye Cumhuriyeti'nin ¢agdas uygarlik seviyesine
ulasma hedefinin en 6nemli basamaklarindan birisi hukuk alaninda
modernlesmedir. Tanzimat doneminden itibaren Tiirk modernlesmesi
oncelikle hukuk alaninda gelisme gostermistir. Hedeflenen hukuk
sisteminin kurulmasi dncelikle planlanan hukuk sistemine uygun hukuk
adamlarn yetistirmekle mimkiin olacagi diisiincesi Milli Miicadele
doneminde Mustafa Kemal Pasa’'nin konusmalarinda ifade edilmistir.
Bu diistincenin bir sonucu olarak 1922 yilindan itibaren Ankara’da
hukuk mektebi agmak icin c¢alismalar baslamistir. Cumhuriyetin
devrimci yapist tutarli bir hukuk sistemi tiizerinde biitiinlesmeyi
zorunlu kiliyordu. Mustafa Kemal Atatiirk, cagdas ve milli bir hukuk
sistemi kurma hedefini 5 Kasim 1925 tarihinde Ankara Adliye Hukuk
Mektebi’'nin a¢ilisinda yaptig1 konusmada ifade etmistir. Ankara Adliye
Hukuk Mektebi, cumhuriyet doéneminde acilan ilk yiiksek6gretim
kurumudur. Cumhuriyetin ilk yillarinda yeni baskent Ankara’da hukuk
mektebinin kurulmasi hukuk egitiminin 6énemli adimlarindan birisi
olarak degerlendirilmektedir. 17 Subat 1926 tarihinde Isvicre Medeni
Kanunu 6rnek alinarak Tiirk Medeni Kanununun diizenlenmesi modern
hukuk egitimine olan ihtiyaci artirmistir. Hukuk Egitimi alaninda bu
adimlar atilirken Osmanli Devleti yeniden yapilanma déneminin birikimi
ile birlikte batili devletlerdeki yasal diizenlemelerden ve batili hukuk
egitimcilerinden de yararlanilmistir.

Ankara’da gen¢ cumhuriyetin ruhuna uygun bir hukuk mektebi
acilirken istanbul’da ise Dariilfiinun ilga edilerek yerine istanbul
Universitesi kurulmustur. 1933 tarihli iiniversite kanunu ile Istanbul
Universitesi Hukuk Fakiiltesi’'nde hukuk egitiminin toplumun giincel
ihtiyaclarina ve devrim ilkelerine uygun olarak diizenlenmesi
amaclanmistir. Bu calismalarda Isvicreli akademisyen Prof. Dr. Albert
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Malche’nin yiiksekoégretim raporu da etkili olmustur. Ankara ve istanbul
hukuk fakiiltelerinin acilisi Tirkiye’de modern hukuk egitiminin
kurulus ve gelisiminin iki énemli adimi olmustur. Tirkiye’de 1933
Universite reformu ile hukuk egitimi, iniversite icerisinde yiiksek
Ogretimin bir b6limu olarak diizenlenmistir. Tuirkiye’de hukuk egitimi
donemin toplum ihtiyaglar1 ve Mustafa Kemal Atatlirk’iin ¢agdaslasma
hedefi birlikte degerlendirilerek modernize edilmistir. Calismada
Cumbhuriyet’in ilk hukuk fakiilteleri olan Ankara ve Istanbul hukuk
fakiiltelerinin kurulusu, egitim siirecleri ve ders programlar1 arsiv
kaynaklar1 ve litaratiir degerlendirilerek incelenmistir. Tirkiye'de
hukuk sisteminin niteligi 6ncelikle hukuk egitimi ile iligkilidir. Gliniimiiz
hukuk egitiminin karsilastifi sorunlarin ¢6zlimi, sistemin giglii ve
zaylf yonlerinin degerlendirilmesi modern hukuk egitim sisteminin
koékenlerinin anlasilmasi ile miimkiin olacagi diisiintilmektedir.

Anahtar Kelimeler: Hukuk Egitimi, Yiksekogretim, Modernlesme,
Hukuk Reformu, Albert Malche.
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ESTABLISHMENT AND DEVELOPMENT OF MODERN LEGAL
EDUCATION IN THE REPUBLIC OF TURKEY

Abstract

The Republic of Turkey was founded and developed on the axis of
Atatiirk’s political, social, and economic views. The primary step in
the development process of the new state has been determined as
the secularization of the fields of education and law. One of the most
critical steps of the Republic of Turkey’s goal of attaining the level of
contemporary civilization is modernization in the field of law. Since the
Tanzimat period, Turkish modernization has developed primarily in the
field of law. The idea that the establishment of the targeted legal system
would be possible by instructing people in the field of law in accordance
with the planned legal system that was expressed in the speeches of
Mustafa Kemal Pasha during the National Struggle. As a result of this
thought, actions have started to open a law school in Ankara in 1922.
The revolutionary structure of the Republic necessitated the integration
of a coherent legal system. Mustafa Kemal Atatiirk expressed his goal
of establishing a modern and national legal system in his speech at
the opening of Ankara Courthouse Law School (Ankara Adliye Hukuk
Mektebi) on November 5, 1925. Ankara Courthouse Law School was the
first higher education institution opened in the republic period. In the
first years of the Republic, establishing a law school in the new capital
Ankara is considered one of the crucial steps of legal education. The
regulation of the Turkish Civil Code on February 17, 1926, taking the
Swiss Civil Code as an example, increased the need for modern legal
education. While these steps were taken in the field of Legal Education,
together with the accumulation of the Ottoman Empire’s restructuring
period, the legal regulations in the western states and western legal
educators were also used.

While a law school in line with the spirit of the young Republic was
launched in Ankara, the Dariilfiinun was abolished in Istanbul, and
Istanbul University was established in its place. With the university
law of 1933, it was intended to organize legal education at Istanbul
University Faculty of Law in accordance with the current needs of
the society and the principles of revolution. Swiss academician Prof.
Dr. Albert Malche’s report on higher education was also influential in
these studies. The opening of Ankara and Istanbul law faculties was two
essential steps in establishing and developing modern legal education
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in Turkey. With the 1933 University reform in Turkey, legal education
was organized as a part of higher education within the university. Legal
education in Turkey has been modernized by evaluating the social needs
of the period and the modernization goal of Mustafa Kemal Atatiirk. In
the study, the establishment, educational processes, and curricula of
Ankara and Istanbul law faculties, the first law faculties of the Republic,
were examined by evaluating archive sources and literature. The quality
of the legal system in Turkey is primarily related to legal education. It is
believed that solving the problems faced by today’s legal education and
evaluating the strengths and weaknesses of the system will be possible
by understanding the origins of the modern legal education system.

Keywords: Legal Education, High Education, Modernization, Law
Reform, Albert Malche.
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ORCID ID: 0000-0002-2342-635X

Ozet

Kadim hukuk sistemleri hakkinda yapilan arastirmalar, kira akitlerinin
en eski akit tiirlerinden biri oldugunu géstermektedir. Yazinin icadi ile bu
akitler, cesitli taslara yazilarak varliklarini muhafaza etmislerdir. Kadim
hukuk sistemleri incelendiginde, kiralama isleminin toplumda yaygin
oldugunu ve arazi, ev, tarla, hayvan, gemi, kayik, arag, insan kirasi gibi
¢ok sayida kira tiirtiniin mevcut bulundugunu séylemek miimkiindiir.
Bu ¢alismada, Sumer, Akkad, Babil, Assur, Hitit, Misir, ibrani, Iran, Hint,
Cin, Yunan, Anadolu-ion ve Roma uygarhklarindaki kira akitleri hakkinda
genel nitelikte bilgiler vermek amaclanmaktadir. Mezopotamya
uygarliklari incelendiginde, birbirine benzer veya biri digerinin devami
yahut gelismis hali niteligindeki hukuk uygulamalari ile karsilasilmistir.
Sumer, Akkad, Babil ve Assur hukuklari buna ornektir. BAbil hukukunda
Hammurabi Kanunlari ile genellikle kiracinin ytikiimliiliiklerini yerine
getirmemesi veya kiralanan malin zarara ugramasi durumlarinda kiraya
verenin sahip oldugu haklar (malin iadesi, tazminat gibi) ile kira bedeline
iliskin konularin diizenlendigi gériilmektedir.

Cografya farklilastikca insan yasami ve 6rf-adetlerin degisimine paralel
olarak hukuk anlayis1 da degismistir. Ornegin Hint hukukunda, kiralama
islemleri kimi zaman bir zorunluluk nedeniyle yapilmaktaydi. Tasinmaz
miilkiyeti hakkinin ilk Gi¢ kast (Brahmanlar, Kisatriyalar ve Vaysiyalar)
bakimindan kabul edilmesi ve Brahmanlar i¢in ¢esitli yasaklarin olmasi
bazi uygulamalara bagvurulmasina neden olmustu. Ornegin, tasinmaz
sahibi bir Brahman'in topragi bizzat islemesi yasak oldugundan, bu
faaliyeti yerine getirmek tlizere, topragin baska kastlardan kimselere
kiralanmasi gerekirdi. Topragin islenmemesi halinde miilkiyet kaybi
yasanacagindan, kira akdinin yapilmasi bir c¢esit zorunluluk arz
etmekteydi.

[zmir Seferihisar’daki Teos Antik Kenti’'nde yapilan kazi ¢alismalari
sonucu ulasilan en eski kira akdi de ¢alismada yer almaktadir. Kutsal
arazi kirasina iliskin olan bu akitte, kiraya veren sifatinin bir topluluga
(neos’lara) ait olmasi ve akdin toplulugun temsilcileri tarafindan
yapilmasi oldukea dikkat ¢cekicidir. Nitekim s6z konusu toplulugun miilk
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edinebilmesi ve hukuki islemlere taraf olabilmesi, kadim donemlerde
dahi ttizel kisi benzeri yapilarin oldugunu gostermektedir. Ayrica bu
akit o6rneginden, akitlerdeki genel esaslar hakkinda fikir edinmek de

mumkiindiir.

Anahtar Kelimeler: Kira Sozlesmesi, Kadim Hukuk, Teos Antik Kent,
Mezopotamya, Yunan Hukuku.
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RENTAL AGREEMENT IN ANCIENT LAW SYSTEMS

Abstract

Researches on ancient legal systems show that rental agreements
are one of the oldest agreement types. With the invention of writing,
these agreements preserved their existence by being written on various
stones. When the ancient legal systems are examined, it is possible
to say that the rental process is common in the society and there are
many types of rent such as land, house, field, animal, ship, boat, vehicle,
human rent. In this study, it is aimed to give general information about
rental agreements in Sumerian, Akkad, Babylonian, Assyrian, Hittite,
Egyptian, Hebrew, Iranian, Indian, Chinese, Greek, Anatolian-Ionic and
Roman civilizations. When Mesopotamian civilizations are examined,
legal practices that are similar to each other or that are the continuation
or advanced model of one another have been encountered. Sumerian,
Akkad, Babylonian and Assyrian laws are examples of this. In Babylonian
law, with Laws of Hammurabi generally it was regulated rent price and
the rights of the lessor in cases where the tenant does not fulfill her/his
obligations or the rented property suffers damage (such as the return of
the goods, compensation).

As the geography differentiates, the understanding of law has also
changed in parallel with the change in human life and customs. For
example, in Indian law, rental transactions were sometimes made out of
necessity. The acceptance of the right of possesion in real estate in terms
of the first three castes (Brahmans, Kisatriyas and Vaysiyas) and the
existence of various prohibitions for Brahmans caused some practices
to be applied. For example, when a Brahman owned real estate, it was
forbidden to cultivate the land himself. So the land had to be rented to
people from other castes to carry out this activity. For this reason, since
property would be lost if the land was not cultivated, it was a necessity
to make a rental.

The oldest rental agreement reached as a result of excavations in the
ancient city of Teos in Seferihisar Izmir is also included in the study. It
is quite remarkable that in this agreement, which is related to the rent
of sacred land, the title of lessor belonged to a community (neos) and
the agreement was made by the representatives of the community. As
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a matter of fact, the community could acquire property and became a
party to legal transactions shows that there were structures similar to
legal entities even in ancient times. In addition, it is possible to get an
idea about the general principles of the agreements from that.

Keywords: Rental Agreement, Ancient Law, Teos Ancient City,
Mesopotamia, Greek Law.
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OSMANLI SON DONEM HUKUK LITERATURUNDE DOGAL HUKUK -
POZITiF HUKUK AYRIMI: MEHMED SERVET’iN MUKADDIME-i iLM-i
HUKUK ADLI ESERi
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ORCID ID: 0000-0001-7052-7770
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Sakarya Universitesi Sosyal Bilimler Enstitiisii
ORCID ID: 0000-0003-1041-199X

Ozet

Dogal hukuk ve pozitif hukuk ayrimi hukukun kaynaklarini géstermek
icin kullanilmaktadir. Bu ayrim diger bir ifadeyle, olan ve olmasi
gereken hukuk arasindaki farka iliskindir. Bu mesele modern hukuk
mekteplerinin kuruldugu Osmanli’'nin son dénemindeki 6zellikle ders
kitaplar1 igerisinde de kendisine yer bulmustur. Bildirinin amaci, o
donemde o6zellikle tafsilatli agiklamalari sebebiyle Mehmed Servet'in
hukuka giris tlriindeki kitab1 incelenerek s6z konusu ayrimin
dayanaklarini, uygulamalarin1 ve giiniimiiz karsisindaki konumunu
ortaya koymaktir.

Mekteb-i Hukuk’ta hukuka giris ve ceza hukuku dersleri veren
Mehmed Servet, Mukaddime-i ilm-i Hukuk adli eseri ders Kkitabi
formatinda hazirlamistir. Eserde s6z konusu husus Hukuk-1 Tabiiye ve
Hukuk-1 Mevzua kavramlariyla incelenmistir. Benzer sekilde Mehmed
Servet'in yaninda Ibrahim Hakki Pasa’nin ve Munif Pasa’nin hukuka giris
niteligindeki ders kitaplar1 ve Mahmud Esad’in, Kazim’in ve Sadullah-
Vartan'in monografileri de bu alana 151k tutmaktadir. Ancak hukuka
giris niteliginde bir eser olmasi hasebiyle acik ve berrak bir anlatimin
secilmesi, muadilleri karsisinda daha tafsilath agiklamalarin yer almasi
ve bizce meseleyi yalniz dini boyutta ele almamasi nedeniyle Mehmed
Servet'in s6z konusu eseri dnem arz ettiginden tercih edilmistir. Biz
bu kapsamda donemin kendi anlayisi icinde mevzubahis ayrimin, bir
yandan dayanaklarin1 ve uygulamaya yansimalarini diger yandan da
gliniimiiz hukuk anlayis1 perspektifinden incelenmesini karsilastirmali
sekilde ifade etmeye calistik.

Yazar, pozitif hukuk kavramini; devletin tebaasi bulunan insanlarin
kendi aralarindaki, devlet ve tebaasi arasindaki ve devletlerin kendi
aralarindaki iliskilerden dogmak iizere ii¢ kisma ayirmaktadir. Bu
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kisimlar sirasiyla; 6zel hukuk, kamu hukuku ve uluslararasi hukuktur.
Bunun yaninda yazar dogal hukuk ve pozitif hukuk arasinda oncelik-
sonralik iliskisi oldugunu ifade eder. Boylece az evvel sayilan hukuk
boliimleri/tirleri, dogadaki tek olan adalet kaynagindan g¢ikmis bir
pinarin dokiildiigli havzalardir. Tam da buradaki adalet kaynag1 dogal
hukuku ifade etmektedir. Bu minvalde dogal hukuk degismez kabul
edilmekte ve oOzgiirliik, esitlik ile beraberinde iyiyi koétiiden ayirma
kudretini kanunlar/emirler vs. degil dogal hukukun kendisi bahsetmistir.
Neticesinde, dogal hukuk pozitif hukuk ayrimi giiniimiizde dahi
kullanilan bir ayrimdir. Ancak bu ayrim, Osmanli’'nin son dénemindeki
hukuk literatiiriinde 6zellikle dini saiklerle farkli yorumlarin olusmasina
katki saglamis ve giiniimiiz anlayisina hem uygun hem de aksi sonuclara
varilmistir. Bu nedenle elinizdeki ¢calisma, s6z konusu donem hukuk
metinlerinin barindirdiklar: zenginligin ortaya konulmasi ve tasidiklar:
ehemmiyetin vurgulanmasi noktasinda bir gayretin triinidir.

Anahtar Kelimeler: Dogal Hukuk, Pozitif Hukuk, Hukuk Felsefesi,
Hukuk Teorisi, Hukukun Kaynaklari.
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THE NATURAL LAW - POSITIVE LAW DISTINCTION IN THE LATE
OTTOMAN LEGAL LITERATURE: MEHMED SERVET’S MUKADDIME-I
ILM-I HUKUK

Abstract

The distinction between natural and positive law is used to show the
sources of law. In other words, this distinction is about the difference
between the de lege lata and the de lege ferenda. This issue also found
its place in the textbooks in the last period of the Ottoman Empire,
when modern law schools were established. The paper aims to reveal
the grounds, practices, and position of the said distinction by examining
Mehmed Servet’s introduction to the law book, especially due to his
detailed explanations at that time.

Mehmed Servet, who gave introduction to law and criminal law lessons
at the Mekteb-i Hukuk, prepared the book Mukaddime-i {lm-i Hukuk in
the format of a textbook. In the textbook, the subject in question has been
examined with the concepts of Hukuk-1 Tabiiye and Hukuk-1 Mevzua.
Similarly, besides Mehmed Servet, the introduction to law textbooks of
ibrahim Hakki Pasha and Munif Pasha, and the monographs of Mahmud
Esad, Kazim and Sadullah-Vartan shed light on this field. However, since
it is an introductory work to law, it has been preferred because it has
a clear and clear expression, contains more detailed explanations than
its counterparts, and does not deal with the issue only in a religious
dimension, Mehmed Servet’s work is important. In this context, we
tried to express comparatively the basis of the distinction in question
and its reflections on practice, on the one hand, and the analysis from
the perspective of today’s understanding of the law, on the other hand,
within the understanding of the period itself.

The author describes the concept of positive law; It divides the state
into three parts, arising from the relations between the people who are
the subjects of the state, between the state and its subjects, and between
the states themselves. These parts are respectively; private law, public
law and international law. In addition, the author states that there is a
precedence-later relationship between natural law and positive law.
Thus, the law departments/types just mentioned are the basins where a
spring, which is the only one in nature, comes out of the source of justice.
The source of justice here refers to natural law. In this way, natural law
is accepted as unchangeable, and freedom, equality, and the power to
separate good from evil are laws/orders etc., not the natural law itself.

161
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As aresult, the natural law positive law distinction is a distinction that is
used even today. However, this distinction contributed to the formation
of different interpretations, especially with religious motives, in the legal
literature of the last period of the Ottoman Empire, and both appropriate
and contradictory results were reached with today’s understanding. For
areason mentioned above, this study is the product of an effort to reveal
the richness of the legal texts of the mentioned period and emphasize
their importance.

Keywords: Natural Law, Positive Law, Law Philosophy, Law Theory,
Sources of Law.
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TASARRUF iLKESINiN iDARi YARGILAMA USULUNDEKi ANLAMI

Dr. Ogr. Uyesi Ahmet BAGRIACIK
Osmaniye Korkut Ata Universitesi

ORCID ID: 0000-0001-9288-2343

Ozet

Yargilama usuliinde, uyusmazligin belirli bir sistem dahilinde
¢oziimini saglamak amaciyla cesitli yargilama ilkeleri mevcuttur.
Bu ilkeler, yargilama sirasinda taraflar ve mahkeme arasindaki gorev
dagilimina, delillerin toplanmasina ve degerlendirilmesine veya
yargilamanin gidisatina ve diizenine iliskindir. Ozellikle yargilama
hukuku kurallarint yorumlama ve uygulamada yargilama ilkelerinden
faydalanilmaktadir?.

Bilindigi lizere iilkemizde idari yargilama usuliintin yani sira hukuk
yargisl ve ceza yargisi mevcuttur. Her yargilama usultinde kabul edilen
ve Anayasa’da yer alan ilkeler; kanuni hakim ilkesi, adil yargilanma
hakki, hukuki dinlenilme hakki usul ekonomisi, esitlik ve aleniyet
ilkesidir. Baz1 yargilama ilkeleri ise ilgili yargilama usuliiniin kendine
has o6zelliklerinden kaynaklanmaktadir. S6zgelimi re’sen arastirma
ilkesi hukuk yargilamasinin aksine ceza ve idari yargilama usuliine
0zgl yargilama ilkelerindendir. Diger taraftan bazi yargilama ilkelerinin
anlami ait oldugu yargilama usuliine gore farkh bir icerige sahiptir.
Tasarruf ilkesi de bu tiir ilkelerdendir. Diger bir ifadeyle, tasarruf ilkesi
her yargilama usuliinde yer alan ilkelerden biri olmakla birlikte idari
yarglya 0zgi niteligi mevcuttur.

Tasarrufilkesi yargilama usuliinde tarafin yargilama faaliyetine iliskin
etkisini ifade etmektedir. Tasarruf ilkesi bahsi gecen farkli yargilama
usullerinin hepsine hakim olan ilkelerden biri olmakla birlikte anlamlari
ve kapsamlar1 farklillk arz etmektedir. Tasarruf ilkesi teorik olarak
yargl yerinin harekete ge¢mesinde, yargilama faaliyetinin devaminda
ve bu faaliyetin sona erdirilmesinde tarafin etkisini veya giiciinii
tanimlamaktadir. Sozgelimi idari yargida tarafin iradesi disinda veya
hilafina dava agillamayacagi kabul edilirken ceza yargisinda tarafin dahli
soz konusu olmasa da dava agilabilmektedir. Ancak agilmis bir davanin
ilgilisine olan etkisi idari yargilama usuliinde farklilik arz etmektedir.
Baska bir ifadeyle, ilgili menfaatini ihlal eden bir diizenleyici isleme

[1] Akyilmaz, Bahtiyar / Sezginer, Murat / Kaya, Cemil. Tiirk Idari Yargilama Hulkuku, 5.
Baski, Savas Yaymevi, Ankara 2021.
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kars1 dava agmamis olsa dahi, idari yargilama usuliindeki iptal davasinin
ozelligi geregi, ilgili dlizenleyici islemin iptalinden etkilenebilecektir.
Diger taraftan yargilamanin devami sirasinda iddia ve savunmanin
genisletilmesi yasaginin kapsami da idari yargilama usuliinde diger
yargilama usullerinden farkl ve sinirlidir. Yine tarafin agmis oldugu
davay1 sona erdirme iradesi baglaminda, dzellikle feragat hususunda,
idari yargilama usulii 6zellik gdsteren igerigi haizdir.

Bu calismada tasarruf ilkesinin idari yargilama usuliindeki anlami
lizerinde durulacaktir. Bu kapsamda oncelikle diger yarg: yerlerinden
farki ortaya konmaya c¢alisilacaktir. Daha sonra idari yargida tarafin
dava agmadaki roli, yargilamanin devaminda 6zellikle talep sonucunun
genisletilmesi ve yeni delillerin sunumu son olarak tarafin yargilamayi
sona erdirme iradesinin anlami1 ve bu kapsamda o6zellikle davadan
feragat kurumu ele alinacaktir.

Anahtar Kelimeler: Yargilama usulii ilkeleri, idari yargilama usuli,
re’sen arastirma ilkesi, tasarruf ilkesi, davadan feragat
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THE MEANING OF THE PRINCIPLE OF DISPOSITION IN
ADMINISTRATIVE JURISDICTION

Abstract

In the trial procedure, there are various trial principles in order to
ensure the resolution of the dispute within a certain system. These
principles are related to the distribution of duties between the parties
and the court during the trial, the collection and evaluation of evidence
or the course and order of the trial. In particular, the principles of
adjudication are utilized in interpreting and applying the rules of trial
law.

As it is known, there are civil and criminal jurisdictions in addition
to the administrative procedure in our country. Principles accepted in
every judicial procedure and included in the Constitution; principle of
legal judge, right to a fair trial, right to be heard procedural economy,
equality and publicity principle. Some jurisdictional principles arise from
the specific features of the relevant trial procedure. For example, the
principle of ex officio investigation is one of the judicial principles specific
to criminal and administrative proceedings, unlike civil proceedings.
On the other hand, the meaning of some jurisdictional principles has
a different content according to the jurisdiction to which they belong.
The principle of disposition is one of such principles. In other words,
although the principle of disposition is one of the principles in every
judicial procedure, it has a characteristic specific to the administrative
judiciary.

The principle of disposition expresses the effect of the party on
the judicial activity in the trial procedure. Although the principle of
dispositionisone ofthe principlesthatdominate all of the differentjudicial
procedures mentioned, its meanings and scopes differ. The principle of
disposition theoretically defines the influence or power of the party in
the act of the jurisdiction, the continuation of the judicial activity and the
termination of this activity. For example, in administrative jurisdiction,
it is accepted that a lawsuit cannot be filed against or against the will of
the party, while in criminal jurisdiction, a lawsuit can be filed even if the
party is not involved. On the other hand, the scope of the prohibition
of extending the claim and defense during the continuation of the
proceedings is different and limited in the administrative proceedings
than in other proceedings. Also, in the context of the will to end the
lawsuit filed by the party, especially regarding the waiver, it has the
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content of the administrative procedure.

In this study, the meaning of the principle of disposition in
administrative proceedings will be emphasized. In this context, first of
all, its difference from other jurisdictions will be tried to be revealed.
Then, the role of the party in litigation in the administrative jurisdiction,
especially the extension of the result of the request and the presentation
of new evidence in the continuation of the trial, and finally the meaning
of the party’s will to end the trial and in this context, the institution of
waiver of the case will be discussed.

Keywords: Principles OfJudicial Procedure, Administrative Procedure,
Principle Of Ex Officio, Principle Of Disposition, Renunciation From The
Case.

KAYNAKCA

Akyillmaz, Bahtiyar / Sezginer, Murat / Kaya, Cemil. Tiirk Idari
Yargilama Hukuku, 5. Baski, Savas Yayinevi, Ankara 2021.
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SOZLU IDARI ISLEM VE iDARI DAVAYA KONU EDILME SORUNU

Ars. Gor. Ahmet Talha TETIK
Selcuk Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0003-1894-9065

Ozet

Sozli idari islemler konusunun idare hukuku 6gretisinde pek fazla
ragbet gordiigii séylenemez. idare hukukuna dair yazilan ders kitabi
niteligindeki eserlerin hemen hemen hepsinde konuya temas edilse de bu
temasin bir ya da iki paragrafla sinirli kaldig1 gortiilmektedir. Bu eserlerde
de sozli olarak idari islem tesisinin miimkiin oldugu vurgulanmakla
yetinilerek, konuya iliskin 6érnek yargi kararlarina yer verilmemektedir.
Bunun nedeni, soézlii idari islemlerin idare hukukunda bir istisna olarak
goriilmesi olabilecegi gibi bu tiir islemlerin genellikle yargilama konusu
edilmemesi de olabilir. Ya da yargilamaya konu edilseler de idari yargi
mercilerinin bu tiir islemleri yargilamama egiliminde olmalar1 da bunun
nedeni olarak gosterilebilir.

2577 sayil idari Yargilama Usulii Kanununun 2. maddesinde iptal
sebepleri arasinda sekil ifadesine yer verilmistir. idari islemde sekil
unsurunun, idari islemin hazirlanma siireci ile birlikte islemdeki
iradenin maddi aleme yansimasini da icerdigi ifade edilmektedir. Diger
bir ifadeyle sekil kavrami, usulii de kapsar sekilde ele alinmaktadir.

Idari islemin sekline iligkin kurallar bir taraftan idareye tesis edecegi
islemlerde izlemesi gereken yolu gostermekteyken bir taraftan da
islemin muhataplarina hukuki giiven saglamaktadir. Idari islemin hangi
merci tarafinda tesis edildiginin tespiti ve idari islemin varliginin ispati
icin sekil kurallar1 gerekli goriilmektedir. Ayrica sekil kurallar: idareyi
diisiinmeye sevk ederek acele karar alinmasinin éniine gegmektedir.

Sekil unsuru ile anlatilmak istenen genel bir ifadeyle idarenin tek
yanl iradesinin maddi aleme yansima tarzidir. S6z konusu iradenin
maddi aleme yansimasi genellikle yazili sekilde olmaktadir. Ancak
bazi durumlarda bu iradenin sozlii sekilde de maddi aleme yansidigi
goriilmektedir. Acaba bu sekilde tesis edilen islemler hukuken gecerli
kabul edilecek midir? Hukuken gecerli kabul edilseler dahi isleme
muhatap olan kisilerin hukuki durumlarinda degisiklik meydana
getirmeleri mimkiin miidiir? Diger bir ifadeyle bu tiir islemler kesin
ve yiritilebilir nitelikte bir islem kabul edilerek idari yargida iptal
davasina konu edilebilecek midir?
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Bu ¢alismada s6z konusu sorulara sirasiyla cevap aranmaya ¢alisilarak
sozlil idari islemler konusu incelenecektir. Oncelikle bu tiir islemlerin
ogretide nasil yorumlandig idari islemin sekil unsuru kapsaminda ele
alinacaktir. Sozli idari islem tesis edilmesinin pozitif hukuk kurallar
cercevesinde miimkiin olup olmadigi, miimkiinse bunun Tiirk idare
hukukunda kural mi yoksa istisna mi oldugu incelenecektir. idari
eylemlerle s6zlu idari islem arasindaki iliski ortaya konulduktan sonra
konunun idari yargiya yansiyan boyutu ele alinacaktir.

Anahtar Kelimeler: Sozlii idari Islemler, Idari islemlerin Sekil Unsuru,
Yazililik {lkesi, iptal Davasi, Idari Islemin icrailigi.
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ORAL ADMINISTRATIVE ACT AND THE PROBLEM OF BEING
SUBJECT TO ADMINISTRATIVE JURISDICTION

Abstract

It can not be said that the subject of oral administrative acts is very
popular in administrative law teaching. Although the subject is touched
on in almost all of the textbooks on administrative law, it is seen that this
contact is limited to one or two paragraphs. In these study, it is enough
to emphasize that it is possible to establish administrative action orally,
and sample judicial decisions on the subject are not included. The reason
for this may be that oral administrative acts are seen as an exception in
administrative law, or that such acts are not usually subject to trial. Or,
the tendency of administrative jurisdictions not to prosecute such acts,
even if they are subject to trial, can be cited as the reason for this.

In Article 2 of the Administrative Judgment Procedure Law No. 2577,
the expression of form is included among the reasons for annulment. It
is stated that the element of form in the administrative act includes the
preparation process of the administrative act as well as the reflection
of the will in the transaction to the material realm. In other words, the
concept of shape is handled in a way that includes the method.

The rules regarding the form of the administrative act, on the one
hand, show the administration the way to be followed in the transactions
it will establish, on the other hand, it provides legal confidence to the
addressees of the transaction. Form rules are considered necessary
for the determination of which authority the administrative act is
established by and for proving the existence of the administrative act. In
addition, form rules lead the administration to think and prevent hasty
decisions.

In general terms, it is the reflection of the unilateral will of the
administration to the material world. The reflection of the said will in
the material world is usually in written form. However, in some cases,
it is seen that this will is reflected verbally in the material realm. Will
the acts established in this way be considered legally valid? Even if they
are considered legally valid, is it possible for the persons dealing with
the transaction to change their legal status? In other words, can such
transactions be accepted as a final and executable act and subject to an
annulment action in administrative jurisdiction?
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In this study, the subject of verbal administrative acts will be examined
by trying to find answers to these questions in turn. First of all, how such
acts are interpreted in the doctrine will be discussed within the scope of
the form element of the administrative act. It will be examined whether
the establishment of an oral administrative act is possible within the
framework of positive legal rules, and if possible, whether this is a
rule or an exception in Turkish administrative law. After revealing the
relationship between administrative actions and verbal administrative
action, the dimension of the issue reflected in the administrative
judiciary will be discussed.

Key Words: Oral Administrative Acts, Form Element Of Administrative
Acts, Principle Of Being Written, Action For Annulment, Execution Of
Administrative Act.
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MAHKEME KARARLARINA KARSI YASAL GECERLILIK VE
ULKEMIZDE UYGULANABILIRLIiGi

Dr. Ogr. Uyesi Ahmet Ziya CALISKAN
Selcuk Universitesi Hukuk Fakiiltesi

ORCID ID:0000-0002-5472-8967

Ozet

Ozellikle Fransiz Hukukunda uygulamasini bulan dava edilmis idari
tasarruflara yasal gecerlilik kazandirma uygulamasiyla, genellikle iptal
edilme ihtimali bulunan veya yerine gore ilk derece yargilamasinda
iptal edilmis bir idari tasarrufun!, hatta idarenin baz1 6zel hukuka tabi
tasarruflarinin, ¢ikarilan bir kanunla, ceza ve yaptirim uygulamalari
hari¢? olmak lizere ge¢mise etkili bir sekilde, kamu yarar1 amaciyla
yasal koruma altina alinmasi s6z konusudur®. Bu sekilde davanin
konusuz kalmasi saglanmaktadir. Mahkemelerce de karar vermeye yer
olmadigina karar verilmektedir*. Kamu yarari 6lgiitiine basvurulan en
yaygin ornek olarak bir kamu hizmetinin isleyisinin ve siirekliliginin
saglanmas1® veya kamu personelinin kariyer yapmasinin saglanmasi,
sosyal giivenlik sistemindeki dengeyi bozup buna zarar verecek ictihat
farkliliklarinin 6nlenmesi gibi ihtimaller verilebilir®.

Mahkeme kararlarina ragmen, bir idari tasarrufa (kamu hukuku veya
6zel hukuka tabi) yasal gegerlilik kazandirma konusunda, CE yargilama
agamasl olarak kararin Istinaf mahkemesince karara baglanmamis
olmasi sartini ariyor. Buasamadan sonra artik kararin kesin hiikiim ihtiva
ettigi kabul ediliyor ve kesin hiikkmiin yasa ile dahi degistirilemeyecegi
kabul ediliyor’. Dolayisiyla ilk derece mahkemesi tarafindan verilen
kararlara ragmen, gecmise etkili bir sekilde, iptal edilmis bir idari
uygulamaya yasal gecerlilik kazandirilabiliyor. CE uygulamasinda istinaf
basvurusunun yapilmis olmasinin bu yola bagvurmaya engel olmadigini

[1] Miilakat sinavlarma kars: agilan davada uygulama, CE 3 Kasim 1999 tarihli karar1, bkz.
Chapus, R., Droit du Contentieux Administratif, Montchrestien, 10. Basi, Paris 2001, s. 868;
1947 yilinda 225 dgrencinin katildig1 yiiksek okul giris sinavinin iptali lizerine, bu kadar 6grenci
i¢in yeniden smav yapip gegen siiredeki egitimlerinin gegersiz sayllmamasi i¢in 2 Agustos 1949
tarihli kanun ¢ikarilarak mahkeme karari devre dist birakilmistir, bkz. Chapus, s. 1037.

[2] Burada salt ceza hukuku degil herhangi bir miieyyide 6ngéren biitiin tasarruflar kastedil-
mektedir, bkz. https://www.senat.fr/ej/ej_validation/ej_validation.pdf, s. 10, (E.T. 10.4.2022).
[3] Gicquel, J., Droit Constitutionnel et Institutions Politiques, Montchrestien, 19. Basi, Paris
2003, s. 684.

[4] Debbasch, C., Ricci, C., Contentieux Administratif, Dalloz, 8. Basi, Paris 2001, s. 565.

[5] https://www.senat.fr/ej/ej validation/ej validation.pdf, s. 11-12, (E.T. 10.4.2022).

[6] Chapus,s. 1038.

[7]1 https://www.senat.fr/ej/ej_validation/ej validation.pdf; s. 10, (E.T. 10.4.2022).
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gorebiliyoruz. Bu durumda sadece idarenin davaci agisindan meydana
gelen zararlari tazmin etmesi gerekiyor®.

Ulkemizde benzer bir uygulama Anayasamin “Mahkemelerin
Bagimsizlig1” baslikli 138. maddesine gdore mimkiin gozikmiiyor.
S6z konusu maddeye gore; “Yasama ve yiirtitme organlari ile idare,
mahkeme kararlarina uymak zorundadir; bu organlar ve idare, mahkeme
kararlarini hicbir suretle degistiremez ve bunlarin yerine getirilmesini
geciktiremez”.

Ulkemizde mahkeme Kkararlarina yasal gecerlilik kazandirma anlamina
gelebilecek bir uygulama olarak, 2012 yilinda 4046 sayili Ozellestirme
Uygulamalar1 Hakkinda Kanun’a bir madde eklenerek, 6zellestirme
uygulamalarinin mahkemelerce iptali lizerine olusacak fiili imkansizlik
karsisinda geri doniilemeyecek bir yapinin ortaya c¢ikmasi halinde
yargi kararlarinin uygulanmasina yonelik olarak, Bakanlar Kurulu tesis
edilecek is ve islemler konusunda karar almaya yetkilidir, seklinde bir
diizenleme yapilip kanunlagsmisti. Anayasa Mahkemesi 2013 yilinda
verdigi kararla s6z konusu diizenlemenin Anayasa’nin 138. maddesine
aykirt olduguna karar verdi ve bu ydnteme bagsvurulmasinin 6niinii
kapatmis oldu. Anayasa’nin 138. maddesinde bir degisiklik yapilmadigi
veya AYM bu konudaki tutumunu degistirmedigi takdirde, lilkemizde
boyle bir uygulamaya gitmek miimkiin olmayacaktir.

Anahtar Kelimeler: Yasal Gegerlilik, idari Yarg, iptal Karari, Fiili
Imkansizlik, Kamu Yarari.

[8] Debbasch/Ricci, s. 565.
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LEGAL VALIDITY AGAINST COURT DECISIONS AND APPLICABILITY
IN OUR COUNTRY

Abstract

With the practice of giving legal validity to the sued administrative acts,
which finds its application especially in French Law, an administrative act
thatis likely to be annulled or, where appropriate, that has been canceled
in the first instance jurisdiction®, and even some private law acts of the
administration, with a law enacted, has retroactive effect, excluding
penalties and sanctions. In a way, it is subject to legal protection for the
purpose of public interest!’. Courts also decide that there is no room for
a decision!'. The most common examples of using the public interest
criterion are the possibilities of ensuring the functioning and continuity
of a public service!? or ensuring the career of civil servants'>.

Despite court orders, in giving legal validity to an administrative act
(subject to public or private law), CE requires that the decision has not
been decided by the Court of Appeal as a stage of proceedings. After this
stage, it is now accepted that the decision contains a final provision and
it is accepted that the final decision cannot be changed even by law!.

A similar practice in our country does not seem possible according
to Article 138 of the Constitution titled “Independence of the Courts”.
According to the said article; “Legislative and executive organs and the
administration must comply with court decisions; These organs and the
administration cannot change the court decisions in any way and cannot
delay their execution”.

Asan application that could mean givinglegal validity to court decisions
in our country, an article was added to the Law No. 4046 on Privatization
Practices in 2012, and the Council of Ministers, for the implementation
of judicial decisions, in case an irreversible structure emerges in the face
of the actual impossibility that will occur after the cancellation of the

[91 Upon the cancellation of the high school entrance exam in which 225 students participated
in 1947, the court decision was annulled by enacting the law dated August 2, 1949 in order to
re-examine so many students and not to invalidate the education that had passed, Chapus, R.,
Droit du Contentieux Administrative, Montchrestien, 10th Edition, Paris 2001, p. 868, 1037.
[10]  Gicquel, J., Droit Constitutionnel et Institutions Politiques, Montchrestien, 19. Basi, Paris
2003, p. 684.

[11] Debbasch, C., Ricci, C., Contentieux Administratif, Dalloz, 8. Basi, Paris 2001, p. 565.
[12] https://www.senat.fr/ej/ej validation/ej validation.pdf, p. 11-12, (A.D. 10.4.2022).

[13] Chapus, s. 1038.

[14] https://www.senat.fr/ej/ej_validation/ej_validation.pdf, p. 10, (A.D. 10.4.2022).
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privatization practices by the courts. It is authorized to take decisions on
the works and transactions to be established, and it was enacted. With its
decision in 2013, the Constitutional Court decided that the regulation in
question was in violation of Article 138 of the Constitution and blocked
the way for resorting to this method. Unless an amendment is made
in Article 138 of the Constitution or the Constitutional Court does not
change its stance on this issue, it does not seem possible to adopt such a
practice in our country.

Key Words: Legal Validity, Administrative Judgment, Annulment
Decision, De Facto impossibility, Public Interest.
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“ISTISNALAR KAIDEYi BOZDU” 4734 SAYILI KAMU iHALE KANUNU
3. MADDESI

Ars. Gor. Gencer Karabekir KARAGENC
Ankara Yildirim Beyazit Universitesi Siyasal Bilgiler Fakiiltesi

ORCID ID: 0000-0002-9465-507X

Ozet

idareler; alim, kiralama, bayindirlik hizmeti gibi kamu harcamasina
yonelik konularda 4734 sayilh Kamu fhale Kanunu, satim, kiraya verme
gibi kamuya gelir saglanmasina yonelik konularda ise 2886 sayil1 Devlet
fhale Kanunu hiikiimlerine tabidir.

4734 sayill Kamu fhale Kanunu 4.1.2002 tarihinde kabul edilerek,
22.1.2002 tarihli Resmi Gazetede yayimlanmis ve 1.1.2003 tarihi
itibariyle de ytriirliige girmistir. Kamu harcamalarinin daha verimli ve
etkili bir sekilde harcanabilmesini amag¢layan kanun, ihtiya¢ duyulan
mal, hizmet veya isleri en iyi sekilde elde etmeyi hedeflemektedir. 4734
say1l1 Kamu ihale Kanunu kabul edildigi tarihten giiniimiize kadar bircok
degisiklige ugramistir.

Bahsi gecen degisiklerin basinda ise kanunun “Istisnalar” bashgimi
tasiyan 3. maddesindeki degisiklikler gelmektedir. Sadece 6 basliktaki
istisnalar ile baslayan bu siire¢ gliniimiizde 24 fikra ve bir ek bende kadar
ulasmistir. Bugiin itibariyle yaklasik 50 farkli konuda istisna hiikiimleri
uygulanmaktadir.

[stisnalar; tarim, hayvancilik, savunma, giivenlik, istihbarat, devlet
giivenligi, dis finansman projeleri, danismanlik hizmetleri, kredi
derecelendirme hizmetleri, teknoloji, ticari faaliyetler, arastirma-
gelistirme faaliyetleri, gida triinleri, ulasim hizmetleri, saglik alimlari,
kiilttirel ve tabiat varliklarini koruma, onarim ve restorasyon projeleri,
acil miidahale alimlari, koruma tedbirlerinin uygulanmasina iliskin
alimlar, dogalgaz ve komir alimlari, g¢esitli medya alimlari, elektrik
enerjisi alimlari, gesitli sportif faaliyetlere yonelik alimlar, cesitli egitim
alimlari, uluslararasi organizasyonlarin gercgeklestirilmesine yo6nelik
alimlar gibi cok genis bir yelpazede tezahiir eden bir mahiyettedir.

Istisnalar kapsamindaki kamu alimlar1 énemli bir mali biiyiikliik
teskil etmektedir. 2020 yil1 baz alinarak Kamu ihale Kurumu tarafindan
yayimlanan Kamu Alimlar: izleme Raporunda, 8572 adet kamu aliminin
istisna kapsaminda gergeklestirildigi belirtilmektedir. Bu rakam
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gerceklestirilen kamu alimlarinin %12,88'ine tekabiil etmektedir.
Parasal biiytkliik olarak ise istisnalarin degeri 19.644.018.000 Tiirk
Lirasin1 bulmustur. Bu miktar parasal olarak tiim kamu alimlarinin
%11.39'1na denk gelmektedir.

Kamu alimlarini formiile eden uluslararasi metinlerin basinda;
UNCITRAL Model Kanunu, Avrupa Birliginin 2014/24/AB, 2014/25/
AB, 2014/23/AB, 2009/81/AB sayih Ihale Direktifleri, Devlet Tedarik
Anlagmasi (GPA) gibi diizenlemeler yer almaktadir. Sayilan uluslararasi
diizenlemelerin bazilarinda belli konularda sinmirli dizeyde de olsa
istisna hiikiimlerine yer verildigi goriilmektedir.

Bu calismada 4734 sayimh Kamu fhale Kanunundaki istisna
hiikiimleri anlatilmaktadir. Bu kapsamda oncelikle 4734 sayili Kamu
fhale Kanunundaki istisna hiikiimlerinin tarihsel degisim siireci
incelenmistir. Istisna hiikiimlerindeki artislar, sebepleriyle incelenerek
bir degerlendirme yapilmistir. Istisna konularindaki degisimin, kamu
alimlarini regiile eden uluslararasi diizenlemelerdeki hiikiimler ile
karsilastirmasi yapilarak, gelecege yonelik cesitli 6neriler siralanmistir.

Anahtar Kelimeler: Kamu Alimlari, Istisnalar, Kamu ihale Kanunu,
UNCITRAL Model Kanunu, Avrupa Birligi Ihale Direktifleri.
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“EXCEPTIONS BROKE THE RULE” ARTICLE 3 OF PUBLIC
PROCUREMENT LAW NUMBER 4734

Abstract

Administrations; Itissubjecttothe provisionsofthe PublicProcurement
Law No. 4734 in matters of public expenditure such as purchase, leasing,
public works, and the provisions of the State Procurement Law No. 2886
in matters of generating revenue to the public such as selling and leasing.

The Public Procurement Law No. 4734 was accepted on 4.1.2002 and
published in the Official Gazette dated 22.1.2002 and entered into force
as of 1.1.2003. The law, which aims to spend public expenditures more
efficiently and effectively, aims to obtain the needed goods, services
or works in the best way. The Public Procurement Law No. 4734 has
undergone many changes since its adoption.

At the forefront of the changes mentioned are the changes in the 3rd
article of the law, which is titled “Exceptions”. This process, which started
with the exceptions in only 6 titles, has reached as far as 24 paragraphs
and an appendix today. As of today, exception provisions are applied in
approximately 50 different subjects.

Public procurement within the scope of exceptions constitutes a
significant financial size. In the Public Procurement Monitoring Report
published by the Public Procurement Authority based on 2020, it is
stated that 8572 public procurements were made within the scope of the
exception. This figure corresponds to 12.88% of public procurements.
In terms of monetary value, the value of exceptions has reached
19,644,018,000 Turkish Liras. This amount corresponds to 11.39% of
all public procurement in monetary terms.

At the beginning of the international texts that formulate public
procurement; There are regulations such as the UNCITRAL Model
Law, the European Union’s 2014/24/EU, 2014/25/EU, 2014/23/EU,
2009/81/EU Procurement Directives, and Government Procurement
Agreement (GPA). In some of the listed international regulations, it is
seen that exception provisions are included in certain issues, albeit at a
limited level.

In this study, the exception provisions in the Public Procurement Law
No. 4734 are explained. In this context, first of all, the historical change
process of the exception provisions in the Public Procurement Law No.
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4734 was examined. An evaluation has been made by examining the
increases in exception provisions with their reasons. Comparing the
changes in the exemption issues with the provisions of the international
regulations regulating public procurement, various suggestions for the
future are listed.

Keywords: Public Procurement, Exceptions, Public Procurement Law,
UNCITRAL Model Law, European Union Procurement Directives.
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DANISTAY KARARLARINDA HAKLI BEKLENTILERIN KORUNMASI
KAVRAMI

_ Dr. Ogr. Uyesi Jiilide Giill ERDEM
Bolu Abant Izzet Baysal Universitesi Iktisadi Idari Bilimler Fakiiltesi
ORCID ID: 0000-0002-3158-1296

Ozet

Hukuk devleti her seyden 6nce bireylere hukuki giiven ve belirlilik
vadeder. Bireyin siirekli degisen, dngoriillemeyen ve her degisiklikte
konumunu siirekli bastan belirlemesine neden olabilecek bir hukuk
sisteminin yaratacagi kaos ortamindan uzak olmasi hukuk devletinin
bireye yasattigi en onemli farktir belki de. idarenin 6ngoriilemez
kararlarina karsi, idare edilenlere o6ngorilebilir bir hukuk diizeni
saglamak hukukun geregidir. Elbette bu degismeyen, yenilenmeyen
bir kamu idaresi anlamina da gelmez. {dare, kararlarini alirken kamu
yararini korumak gorevi ile idareye duyulan giiveni dengeleyebilmelidir.
Hakli beklentilerin korunmasi hukuka bagli devlet anlayisinin bir
sonucu olarak kabul edilmektedir. Bu kavram, yer buldugu her hukuk
sisteminde mahkeme kararlariyla dogmustur.

Kavram ilk olarak 1950’li yillarda Alman idari yargi kararlarinda
goriilir. Hakli beklentilerin korunmas: ilkesi Almanya’da zamanla
ictihadi bir ilke olmaktan ¢ikip yasal dayanak da bulmustur. Ama
kavramin ¢ergevesinin Almanya’da da diger hukuk sistemlerinde oldugu
gibi mahkeme kararlariyla cizildigi agiktir. Ote yandan pek ¢ok Ingiliz
hukukgu da hakl beklentilerin korunmasi ilkesinin 1960’larin sonunda
Ingiltere’de alinmis bir mahkeme karariyla dogdugunu savunur.
Ingiliz hukuk sisteminde agirlikla tabii adalet ilkesine dayandirilan
hakli beklentilerin korunmasi kavrami baslangicta sadece usulii bir
hak olarak kabul ediliyordu. Zamanla etki alani genisledi. Kavram
Ingiliz hukukgulari tarafindan her boyutuyla uzun zamandir incelenip
benimsenmistir. Alman ve Ingiliz hukuk sistemlerinin ardindan Avrupa
Birligi Hukuk Sistemi de bu ilkeyi benimsemis ve mahkeme kararlarinda
yer vermistir. Hakli beklentilerin korunmasi giintimiizde pek ¢ok hukuk
sisteminde gitgide daha yerlesik ve gii¢li bir sekilde uygulanan bir
kavramdir.

Hakl beklentilerin korunmasi kavraminin Tiirk idare Hukukunda yer
bulmasi ise pek ¢ok hukuk sisteminde gore ¢ok daha ge¢ ve lirkekce
olmustur. Tiirk idari yargi kararlarinda kavramin agikea telaffuz edilmesi
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olduk¢a yenidir. Uzun bir slire de kazanilmis haklarin korunmasi
kavramiyla karistirilmistir. Danistay kararlarinda kavramin agikg¢a ve
dogru bir sekilde yer almaya baslamasi 2000°li yillardan sonra olmustur.
Yiksek Mahkeme’'nin kavrami agikc¢a reddettigi bile goriilmistiir. Yargi
bazen de kavramin adini kullanmaktan bilingli bir sekilde kaginmis ve
baska kavramlarin adiyla uygulamistir.

Bu tebligde Danistay’in hakli beklentilerin korunmasi kavramina
nasil yaklastig1 ele alinacaktir. Teorik tartismalara yer verilmeyecektir.
Danistay kararlarinda kavramin izlerinin ilk gortldiigii yillardan itibaren
konunun nasil yorumlandigi lizerinde durulacaktir.

Anahtar kelimeler: Hakli Beklentiler, Hukuka Giiven ilkesi, Hukuki
istikrar, Hukuk Devleti, Kazanilmis Haklar.
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THE CONCEPT OF LEGITIMATE EXPECTATIONS IN THE DECISIONS
OF DANISTAY

Abstract

First of all, the rule of law promises legal confidence and predictability
to individuals. Perhaps the most important difference that the state
of law makes for the individual is that he is away from the chaos
environment that will be created by a legal system that is constantly
changing, unpredictable, and may cause him to redefine his position in
every change. It is a requirement of law to provide a predictable legal
order against the unpredictable decisions of the administration.

Of course, this does not mean that public administration will never
change. The administration should be able to balance the confidence
in the administration with the duty to protect the public interest while
making its decisions. The protection of legitimate expectations is
accepted as a result of the understanding of the rule of law.

This concept was born with judicial decisions in every legal system
it found a place in. The concept first appears in German administrative
judicial decisions in the 1950s. The principle of protecting legitimate
expectations has gradually ceased to be a jurisprudential principle
in Germany and has also found a legal basis. But it is clear that the
framework of the principle is drawn by court decisions in Germany as
in other legal systems. On the other hand, many English lawyers argue
that the principle of protecting legitimate expectations was born in the
late 1960s with a court decision in England. In the English legal system,
the concept of legitimate expectations, based heavily on the principle of
natural justice, was initially considered only as a procedural right. Over
time, its scope has expanded. The concept has been studied and adopted
by English lawyers for a long time in all its dimensions. Following the
German and English legal systems, the European Union Legal System
has also adopted this principle and included it in judicial decisions. The
protection of legitimate expectations is a concept that is increasingly
established and strongly applied in many legal systems today.

The concept of protection of legitimate expectations took place
in Turkish Administrative Law much later and timidly compared to
many legal systems. The explicit articulation of the concept in Turkish
administrative jurisprudence is quite new. For a long time it was
confused with the concept of acquired rights. It was after the 2000s that
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the concept began to take place clearly and correctly in administrative
judicial decisions. Danistay has even been found to have outright
rejected the concept. Sometimes the judiciary deliberately avoided using
the name of the concept and applied it under the name of other concepts.

In this paper, it will be discussed how the Danistay approaches the
concept of protection of justified expectations. Theoretical discussions
will not be included. It will be focused on how the issue has been
interpreted since the first years when the traces of the concept were first
seen in the decisions of Danistay.

Keywords: Legitimate Expectations, Legal Confidence, Legal Stability,
Rule Of Law, Acquired Rights.
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KABAHATLERDE LEHE NORMUN TESPITININ ZORLUGU SORUNU
VE COZUM ONERILERI

Dr. Ogr. Uyesi Mahmut CEYLAN
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-8278-611X

Ozet

Kanunlarin gecmise yiiriitillemeyecegi ilkesi hukukun 6nemli genel
ilkelerinden birisidir. Bu baglamda su¢ ve cezalar da kural olarak
gecmise ylritiillemez. Sug ve cezalar icin gecerli olan bu ilke idari sug¢ ve
cezalar bakimindan da gecerlidir. Lehe normun uygulanmasi ilkesi bu
ilkenin istisnasini teskil etmektedir. Lehe normun tespitinde kullanilan
kriterler 6nem arz etmektedir. Bunun icin objektif kriter kullanilmasi
gerektigi goriisii hakimdir. Hangi normun lehe oldugunun tespiti ceza
hukuku bakimindan ¢éziimi basit bir problem gibi durmaktadir. Zira
ceza hukukunda hapis cezasinin adli para cezasina kiyasla daha agir
oldugu kabul edilir. Ayrica iki ayr1 adli para cezasi arasinda nicelik
kriteri iizerinden objektif olarak hangisinin lehe oldugunun tespiti
kolaydir. Benzer sekilde iki ayr1 hapis cezasindan hangisinin lehe oldugu
nicelik kriteri ile tespit edilir. Ote yandan bir ceza yaptiriminin kabahat
yaptirimina donistiiriilmesi durumunda da kabahat yaptiriminin daha
lehe oldugu seklinde bir sonuca varilabilir. Fakat iki farkli kabahat
yaptirimi s6z konusu oldugunda hangi normun daha lehe oldugunun
tespiti her zaman kolay olmamaktadir. Bunun haricinde iki ayr1 kabahat
yaptiriminin hangisinin daha lehe oldugunun tespitinde oldugu gibi
objektif kriterin ise yaradigi ihtimaller vardir. Ornegin iki ayri idari
para cezasi s6z konusu oldugunda nicelik tizerinden objektif bir kriter
getirilebilir. Fakat objektif kriterin somut olay adaletine gdlge diisiirme
ihtimalinin oldugu durumlar da séz konusu olabilir. Ornegin bir idari
para cezas! ile idari tedbir veya iki idari tedbirden hangisinin lehe
oldugunun tespitinde objektif kriter getirmek somut olay o6zelinde
zor olabilir. Objektif kriter getirilse bile hakkaniyete uygun sonug
dogurmayabilir. Hukukun her durumda objektif kriter belirleme ¢abasi
somut olay adaletine aykir1 durumlara sebebiyet verebilir. Objektif
kriterle belirlenen lehe norm muhatabi bakimindan lehe olmayabilir.
Bunda hig siiphesiz yaptirima muhatap olacak kisinin icinde bulundugu
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ozel kosullar 6nem arz etmektedir. Bu nedenle kabahat yaptirimlarinda
objektif kriterin ¢6ziim olamadigi hallerde siibjektif kriterin tercih edilip

edilmemesi incelenmesi gereken 6nemli bir konudur. Bu ¢alismada bu
sorunlar tespit edilip ¢6ziim 6nerileri sunulmustur.

Anahtar Kelimeler: Kabahat, Ge¢mise Yiiriitilmeme Ilkesi, Lehe
Norm ilkesi, Objektif Kriter, Siibjektif Kriter.
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THE DIFFICULTY OF DETERMINING THE NORM IN FAVOR IN
MISDEMEANORS AND SOLUTION SUGGESTIONS

Abstract

The principle of non-retroactivity is one of the important general
principles of law. In this context, as a rule, crimes and penalties cannot
be enforced retroactively. This principle, which is valid for crimes and
penalties, is also valid for administrative sanctions. The principle of
applying the norm in favor is the exception to this principle. The criterion
used in the determination of the norm in favor are important. There is
a prevailing opinion that objective criterion should be used for this.
Determining which norm is in favor seems to be a simple issue in terms
of criminal law. It is because prison sentence is considered to be heavier
than judicial fine in criminal law. In addition, it is easy to objectively
determine which one of two separate judicial fines is in favor according
to the quantitative criterion. Similarly, which of the two different prison
sentences is in favor is determined by the quantitative criterion. On the
other hand, in case a criminal sanction is converted into a misdemeanor
sanction, it can be concluded that the misdemeanor sanction is more
favorable. However, when two different misdemeanor sanctions are
in question, it is not always easy to determine which norm is more
favorable. Apart from this, there are possibilities that the objective
criterion is useful, as in determining which of the two misdemeanor
sanctions is more favorable. For example, in case of two separate
administrative fines, an objective criterion can be determined over
quantity. However, there may also be cases where the objective criterion
is likely to overshadow the justice of the concrete event. For example, in
a specific case, it may be difficult to put forward an objective criterion
in determining which of the two administrative measures is in favor, or
whether an administrative fine or an administrative measure is in favor.
Even if an objective criterion is put forward, it may not lead to equitable
results. The effort of the law to determine objective criterion in every
situation may lead to situations contrary to the justice of the concrete
event. The norm in favor determined by the objective criterion may not
be in favor in terms of the addressee. Undoubtedly, the special conditions
of the person who will be subject to the sanction are important. For this
reason, in cases where the objective criterion cannot be the solution in
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misdemeanor sanctions, it is an important issue to examine whether the
subjective criterion should be preferred. In this study, these problems
were identified, and solution suggestions were presented accordingly.

Keywords: Misdemeanor, Principle Of Non-Retroactivity, Principle Of
Norm In Favor, Objective Criterion, Subjective Criterion.
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BIRLESIK DEVLETLER LIYAKAT SiSTEM ILKELERI

Dr. Ogr. Uyesi Ozge ATIL KAYA
Trabzon Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-7618-6935

Ozet

Modern Amerikan federal kamu personel rejiminin temelleri rasyonel,
adil, ve siyasi etkilerden uzak bir rejimin gecerli ve etkin kilinmasi adina,
kamu personellerinin hizmete alinmalarinda ve hizmetici ytlikselislerinde
liyakate dayali bir sistemin kusursuzca islemesi gerektigi fikrine dayanir.
Bu anlayisin kokenlerinde ise Birlesik Devletler ‘"de 1820-1880 yillari
arasinda federal hiikiimette hiikiim slirmiis siyasi patronaj sisteminin
yarattifl demokrasi karsiti iliskilerin azaltilmasi veya engellenmesi
¢abalar1 mevcuttur. Amerikan Meclisi, kamu personeli istihdaminda
sliregelen siyasi patronaj sistemi kaynakli yozlasma ve verimsizligin
yarattigl hosnutsuzluga karsi, 1883 yilinda, Kamu Personeli Yasasi'ni
kabul etmistir. Fakat bu yasanin kabulii mevcut problemleri ortadan
kaldirmaya yetmemis, takip eden yillarda kabul edilen ¢esitli hukuki
diizenlemelerle iyilestirme ve gelistirme cabalar1 devam etmistir. Bu
cabalarin da yetersiz kalmasi neticesinde Meclis, 1978 yilinda, liyakat
acisindan kokli degisimler gerceklestiren ve giliniimiiz Amerikan
kamu personel rejiminin temelini olusturan liyakat sistem ilkelerini
de iceren Kamu Personeli Reform Yasasi’'ni kabul etmistir. Birlesik
Devletler ‘de liyakat acisindan temel ilkeleri belirleyen Kamu Personeli
Reform Yasasi, federal is giicli istthdamini ve federal galisanlari asiri
partizan politikalardan korumak ve federal kamu personel sisteminin
biitiinliigiinii idame ettirmek adina; federal hiikiimete nitelikli, yetkin
ve siyasi olarak tarafsiz bir is glicli saglamaya yonelik standartlar ve
diizenlemeleri kapsar. Yasa, federal kamu personel rejiminin énemli bir
unsuru olan liyakat sistem ilkeleri dahilinde, federal is glicii istihdami
yonetimine iliskin temel prensipleri icerir. Bu calisma, Tirk kamu
personel rejiminin hukuki diizlemde kabul etmis oldugu liyakat ilkesinin
mevcut tartismali uygulanabilirliginin, baskanlik sisteminin kabulii
ile yogunlasan siyasi patronaj iliskileri neticesinde tehlikede oldugu
diistincesi ile, ilkenin degerini ve gerekliliklerini daha iyi anlamak
adina, benzer tehlikeleri bertaraf etmek amaciyla kabul edilen Birlesik
Devletler Kamu Personeli Reform Yasasi’'nda diizenlenmis olan giincel
liyakat sistem ilkelerinin incelenmesini igerir. Calismada 6ncelikle Kamu
Personeli Reform Yasasi1 diizenlemelerinin daha iyi anlasilabilmesi igin
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yasanin gecirmis oldugu tarihsel ve hukuksal siire¢ kisaca 6zetlendikten

sonra, yasanin getirmis oldugu giincel liyakat sistem ilkeleri ayrintili
olarak incelenmistir.

Anahtar Kelimeler: Kamu Personeli Reform Yasas1 (CSRA), Birlesik
Devletler (US), Amerika, Amerika Hukuku, Liyakat Sistem Ilkeleri.
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MERIT SYSTEM PRINCIPLES OF THE UNITED STATES

Abstract

The foundations of the modern American federal civil service regime
are based on the idea that a merit-based system must function flawlessly
in the recruitment and promotion of civil servants in order to make a
rational, fair, and politically free regime valid and effective. In the origins
of this understanding, there are efforts to reduce or prevent the anti-
democratic relations created by the political patronage system that
prevailed in the federal government between the years of 1820 and
1880 in the United States. American Congress passed the Civil Service
Act in 1883 against the discontent caused by the corruption and
inefficiency stemming from the ongoing system of political patronage
in the employment of civil servants. However, the adoption of this law
was not enough to eliminate the existing problems, improvement and
development efforts continued with various legal regulations adopted
in the following years. As a result of these efforts being insufficient, the
Congress adopted the Civil Service Reform Act in 1978, which made
radical changes in terms of merit and included the principles of the merit
system that forms the basis of today’s American civil service regime. As a
major statute governing the basic principles of merit in the United States,
the Civil Service Reform Act, encompasses standards and regulations
to provide the federal government with a qualified, competent, and
politically neutral workforce in order to protect federal employment
and employees from the excesses of partisan politics and to maintain the
integrity of federal civil service system. The Act itself sets up the merit
system principles as main standards that govern the management of the
federal workforce and serve as the foundation of the federal civil service.
This study considers that the current controversial applicability of the
merit principle accepted by the Turkish civil service regime at the legal
level is in danger as a result of political patronage relations intensified
with the adoption of the presidential system; and contains the analysis
of the current merit system principles regulated under the United States
Civil Service Reform Act enacted with aims to curtail similar dangers, in
order to better understand the values and requirements of the principle.
In the study, first of all, the historical and legal process of the law was
briefly summarized in order to better understand the regulations of
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the Civil Service Reform Act, then, the current merit system principles
brought by the law were examined in detail.

Key Words: Civil Service Reform Act (CSRA), United States (US),
America, American Law, Merit System Principle(S).
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TURK IDARI YARGISININ GELiSIMININ TARIHSEL PERSPEKTIFTEN
DEGERLENDIRILMESI

idari Yargi Hakim Aday1 Resat CETINKAYA
ORCID ID:0000-0003-3000-7361

Ozet

Cumhuriyet  kurumlarinin  yapisimt  Osmanli  modernlesme
hareketlerinden ayristirmak, s6z konusu kurumlarin strekliligi
prensibine aykirilik teskil eder. Yeni kurulmus Cumhuriyet yonetimi,
Osmanli Devleti'nin yeni bir siyasal ve hukuksal diizen arayislarinin
sonucu gelisen ve Tanzimat modernlesmesinin eseri olan bazi danisma
ve yargillama kurullarinin sirdiirilmesinde herhangi bir sakinca
gormemistir. Siyasal ve blirokratik kadrolarin siirekliligi de kurumlarin
devami agisindan Osmanli-Cumhuriyet miras konseptinin tamamlayici
unsuru olmustur. Millet egemenligine dayanak teskil eden demokratik
ve parlamenter yonetim diizeni, kamu otoritesinin bizatihi kamu giicii
ayricaligindan yararlanarak tesis ettigi islemlerin hukuki denetimi ve
bireyin devlet karsisinda korunmasi anlayisina hizmet eden kurumlar
deger gormeye devam etmistir. Bu baglamda tasra érgiitlenme modeli
olan Vilayet Meclisleri ve merkezi 6rgiitlenme modeli Sura-y1 Devlet
stirdliriilmesinde yarar goriilen kurumlar olmus, glinimiiz idari yargi
teskilatlarinin temelini olusturmustur.

Tanzimat reformlarini hayata gecirmek adina olusturulan
yasama meclislerinin en geliskin formu olan Sura-y1 Devlet reform
diizenlemelerinin merkezi olmustur. Tanzimat donemi ile baslayan
idari modernlesme siirecinde Sura-y1 Devlet, yonetim anlayisinin
degistirilmesi c¢alismalarinda etkin bir rol oynamistir. Osmanl
modernlesmesinde merkezi yonetim ve danisma fonksiyonunun yani
sira kisith da olsa yargisal fonksiyon tistlenen Sura-y1 Devlet ve yerel
yonetim reformlarinin en kapsaml yapilanmasi olan vilayet meclisleri,
Tirk idare hukukunun gelisiminde basat kurumlar olmustur.

Idare hukukunun tedvin edilmesi ve idari yargi kurumlarinin
niivelerinin olusturulmasinda uluslararasi diizeyde gelisim gosteren
diplomatik gelismelerin etkisi, bilhassa Fransa'nin énci roli géz ardi
edilemez. Dolayisiyla, idarenin yargisal denetimine iliskin normlarin
ve Sura-y1 Devlet merkezli bir yargisal érgiitlenmenin gelisimini analiz
edebilmek karsilastirmali bir hukuk metodunu gerekli kilmaktadir.
Fransa eksenli metodolojinin etkisiyle yargisal gorevler iistlenen
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sebebiyle Sura-y1 Devlet ve tasra meclisleri diger idari birimlerden farklh
bir gelisim seyri izlemistir.

1840 yilinda kurulan tasra meclislerinde adli ve idari islerin
birbirinden ayrilmasina doniik tecriibenin merkeze tasinmasi fikrinin
sonucu olusan Sura-y1 Devlet yargi ayrilig1 diisiincesinin gelismesine
oncilik etmistir. Hukuk devleti olmanin temel geregi olan idarenin
yargisal denetimi normunun temelleri Tanzimat reformlarina
dayanirken giiniimiizdeki hukuk anlayisina erisilmesinde Sura-y1
Devlet tasiyici bir rol tistlenmistir. Yeni Cumhuriyetin ihtiya¢ duydugu
demokratik ve modern yonetim paradigmasi idarenin yargisal denetimi
normunun gelismesini de icermekteydi. Sura-y1 Devlet'in idarenin
denetimi noktasinda tstlendigi misyon yeni diizen igerisinde deger
gormiis, icra ettigi yargisal fonksiyonun boyutu agirligini daha da
arttirarak giiniimiize gelmistir. Evrensel hukuk normlarinin ulastig
diizey ve demokratik gelismislik geregi, bu kurumlarin yapisinda ve
fonksiyonlarinda esas belirleyici olan Cumhuriyet olmustur. S6z konusu
Tanzimat kurumlarinin, idari yargilamanin gelisimine olan katkilarinin
yani sira soz konusu parlamenter sisteme gecise ve gii¢ler ayrilig fikrine
olan katkilar1 da 6nemli diizeydedir. Tarihsel birikimin ortaya koydugu
bu perspektif, Tiirk hukukundaki idari yargi denetimi normunun gelisim
evrelerine de 151k tutacaktir. Tarihten stizlilen bu verilerden daha verimli
bir sekilde yararlanmak amaciyla Tiirk Idare Hukuku ve Tiirk idari Yarg
Teskilatina dair analizleri Tanzimat Donemi 6ncesi duruma da deginerek
Tanzimat Doneminden baslatmak isabetli olacaktir.

Anahtar Kelimeler: Vilayet Meclisleri, Sura-y1 Devlet, Idari Yarg,
idari Yargi Denetimi, Tanzimat.
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AN EVALUATION OF THE DEVELOPMENT OF TURKISH
ADMINISTRATIVE JURISDICTION FROM A HISTORICAL
PERSPECTIVE

Abstract

Separating the structure of Republican institutions from the Ottoman
modernization movements would be contrary to the principle of
continuity. The Republican administration did not see any inconvenience
in the continuation of some advisory and judicial boards, the result of
the Ottoman Empire’s effort for a new political and legal order and the
Tanzimat modernization. The continuity of the cadres has also been a
complementary element of the Ottoman-Republican heritage concept.
The sovereignty of the nation, and the protection of the individual
against the state continued to be appreciated. In this context, the
provincial assemblies and the Council of State, have been institutions
that are beneficial to maintain and have formed the basis of today’s
administrative judicial organizations.

The Council of State, which is the most advanced form of the legislative
assemblies formed to implement the Tanzimat reforms, has been the
center of reform arrangements. The Council of State played an active
role in the studies of changing the understanding of administration. The
Council of State have been the dominant institutions in the development
of Turkish administrative law, which are the most comprehensive
structuring of local government reformes.

The influence of diplomatic developments at the international level,
especially France’s leading role, in the codification of administrative
law and the formation of the core of administrative judicial institutions
cannot be ignored. Therefore, analyzing the development of norms
regarding the judicial review of the administration and a judicial
organization centered on the Council of State requires a comparative
law method. The Council of State and provincial assemblies followed a
different course of development from other administrative units, since
they assumed judicial duties under the influence of the France-based
methodology.

The Council of State, which was formed as a result of separating
judicial and administrative affairs to the center in the provincial councils
established in 1840, pioneered the development of this idea. While the
foundations judicial review of the administration, based on the Tanzimat
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reforms, the Council of State played a carrier role in reaching today’s
understandingoflaw. Thedemocraticand modernmanagementparadigm
required by the New Republic also included the development of this
norm. The mission undertaken by the Council of State was appreciated
in the new regime, and the size of the judicial function, it performed has
come to the present day by increasing its weight. Due to the legal norms
and democratic development, the main determinant of this concept has
been the Republic administration. In addition to contributions to this
notion, the Tanzimat institutions also contributed to the transition to
the parliamentary system and the idea of separation of powers. In this
perspective, which is revealed by the historical overview, will also shed
light on the development stages of the administrative judicial review in
Turkish law. It would be appropriate to start the analyzes on the Turkish
Administrative Judiciary Organization from the Tanzimat Period, by
referring to the situation before the Tanzimat Period, in order to benefit
more efficiently from data filtered from history.

Keywords: Provincial Assemblies, Sura-y1 Devlet (The Council of the
Ottoman State), Administrative Justice, Administrative Judicial Review,
Tanzimat.
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KiSiSEL VERILERIN KORUNMASI HAKKININ SINIRLANMASI VE
SINIRLAMALARIN YARGISAL DENETIMi

Kamu Hukuku Doktoru, Avukat Ugur ARSLAN

Ankara Barosu
ORCID ID: 0000-0002-3987-8465

Ozet

Kisisel verilerin korunmasi kisinin 6zel hayati ile ilgili olup bireylerin
kendileri ile ilgili kisisel verilerin ilgisiz tiglincii kisilerin eline gegmemesi
konusunda gerekli tedbirlerin alinmasini isteme, kisinin kendisiyle ilgili
kisisel veriler hakkinda bilgilendirilme, bu verilere erisme, bunlarin
diizeltilmesini veya silinmesini talep etme ve amaglar1 dogrultusunda
kullanilip kullanilmadigin1 6grenmeyi de kapsayan temel bir haktir.
Acik bir kanuni diizenleme bulunmamasi ya da bireyin kendisine ait
kisisel verilerin islenmesi yoniinde agik bir irade beyaninin olmamasi
durumunda kisisel verilerin islenebilmesi miimkiin degildir. 6698
say1lli Kisisel Verilerin Korunmasi Kanunu'nun 28. maddesi geregince
kisisel verilerin ¢esitli gerekcelerle islenmesi Kanun'un kapsami disinda
tutulmustur. Bir baska sdyleyisle, mezkur hiikiimle, baz1 gerekgelerle,
kisisel verilerin sahibinin rizas1 disinda kay1t edilebilecegi belirlenmistir.
Soz gelimi, kisisel verilerin milll savunma, milli giivenlik, kamu gitivenligi,
kamu diizeni veya ekonomik giivenlik amaciyla yetkili mercilerce
yuritilen onleyici, koruyucu ve istihbari faaliyetler kapsaminda
islenmesi bu kabildendir. Ulusal giivenlik, milli savunma ve kamu
diizeni gibi kavramlar hukuki veya bilimsel olmaktan ziyade sinirlari
belirsiz siyasi kavramlar oldugundan anilan terimlerin tasidiklari
anlamlar yere ve zamana gore degisen bir mahiyet arz etmektedir. Bu
baglamda kisisel verilere muglak kavramlarla getirilen sinirlamalarin
goreceli olmasi gibi bir tehlike s6z konusudur ve konu uygulayicilarin
yorum ve takdirine birakilmis olmaktadir. Sinirlar1 belirsiz s6z konusu
yetki, gorevlilere sinirsiz takdir hakki vermekte bu da idareye genis
bir hareket alan1 saglamaktadir. Bu durum idareye gorevlerini ifa etme
konusunda gerekli esnekligi saglasa da 6znelligi ve kontrolsiiz keyfiligi de
beraberinde getirmektedir. Bu ¢alismada kisisel verilerin korunmasina
iliskin pozitif hukuktaki kisitlamalar, kisitlamalarin yasal dayanaklari,
yasal dayanaklarin kanunilik ilkesine ve AIHM kararlarina uygun olup
olmadig incelenecek ve anilan kisitlamalarin yargi denetimine tabi olup
olmadig1 ve bu yondeki mahkeme kararlari ele alimmistir.

Anahtar Kelimeler: Kisisel Verilerin Korunmasi, Ulusal Giivenlik,
Milli Savunma, Giivenlik Ozgiirliik- Dengesi, Yargisal Denetim.
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LIMITATION OF THE RIGHT TO PROTECTION OF PERSONAL DATA
AND JUDICIAL CONTROL OF LIMITATIONS

Abstract

Protection of personal data is a fundamental right related to a person’s
private life. This right includes requesting the necessary measures to
be taken to prevent the personal data about them from falling into the
hands of irrelevant persons, being informed about the personal data
about the person, accessing these data, requesting their correction or
deletion, and learning whether they are used for their purposes. In the
absence of a clear legal regulation or the absence of the individual’s
consent, it is not possible to process personal data. Pursuant to Article
28 of the Law on Protection of Personal Data No. 6698, the processing of
personal data for various reasons is excluded from the scope of the Law.
In other words, with this provision, it has been determined that for some
reasons, personal data can be recorded without the consent of the owner.
For example, processing personal data within the scope of preventive,
protective and intelligence activities carried out by the competent
authorities for the purpose of national defense, national security,
public security, public order or economic security. Since concepts such
as national security, national defense and public order are political
concepts with uncertain borders rather than being legal or scientific, the
meanings of the aforementioned terms vary according to place and time.
In this context, there is a danger that the limitations imposed on personal
data by ambiguous concepts are relative, and the subject is left to the
interpretation and discretion of the practitioners. The said authority,
whose borders are unclear, gives the officials unlimited discretion, which
gives the administration a wide range of action. Although this situation
provides the necessary flexibility to the administration in performing its
duties, it also brings with it subjectivity and uncontrolled arbitrariness.
In this study, the restrictions in positive law regarding the protection
of personal data, the legal grounds of the restrictions, whether the legal
grounds are in compliance with the principle of legality and the ECHR
decisions will be examined and whether the aforementioned restrictions
are subject to judicial review and court decisions in this direction are
discussed.

Keywords: Protection Of Personal Data, National Security, National
Defense, Security- Freedom Balance, Judicial Audit.
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TURK iDARi YARGILAMA HUKUKUNDA DURUSMA VE E-DURUSMA

Dog. Dr. Engin SAYGIN
Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-9003-9966

Ozet

Ceza ve hukuk mahkemelerinde yapilan durusmalara iligkin yasal
diizenlemeler ilgili usul kanunlarinda detayli olarak diizenlenmistir.
Idare mahkemelerinde yapilan durusmalara iliskin yasal diizenlemeler
ise digerlerine gére oldukca dar kapsamldir. Idari yargida durusma,
2577 sayil idari Yargilama Usulii Kanununun 17, 18, 19, 31 ve 55.
maddesinde diizenlenmistir. Buna gore, idare ve vergi mahkemelerinde,
iptal ve degeri yirmibegbin Tiirk Lirasini1 (Maliye Bakanliginca her yil
tespit ve ilan edilen yeniden degerleme oraninda arttirilir) asan tam
yargl davalari ile tarh edilen vergi, resim ve harglarla benzeri mali
yukiimler ve bunlarin zam ve cezalari toplami yirmibesbin Tiirk Lirasini
asan vergi davalarinda taraflardan birinin istemi lizerine durusma
yapilir. 2022 yili icin 77.000,00-TL parasal sinir1 saglamayan davalarda
durusma, hakimin takdirine baglidir.

Idari yargida yazili yargillama usuliiniin ve evrak iizerinden
incelemenin esas olmasi, durusmanin ceza ve hukuk yargilamalarindaki
durusmalardan farkh sekilde icra edilmesine yol agmaktadir. Ornegin,
taraflarin durusmaya katilmamasi halinde durusma agilmayacagi ve
incelemenin evrak tizerinden yapilacag gibi durusmalarda tanik veya
bilirkisi dinlenmeyecegi ifade edilmelidir.

Hukuk yargilamalarinda tarafin veya vekilinin durusmaya ayni anda
ses ve goriintii nakledilmesi yoluyla bulunduklar1 yerden katilmalarim
ve usul islemleri yapabilmelerini; tanmigin, bilirkisinin ve diger ilgililerin
ise dinlenilmelerini ifade eden e-durusma, hentiz idari yargida uygulama
alan1 bulamamustir.

Calismamizda ilk olarak durusma, e-durusma ve SEGBIS kavrami ile
idari yargida durusmanin yasal diizenlemelerine iliskin bilgi verilecektir.
Daha sonra ise idari yargida durusma ile adli yargida durusma
kurumlar1 ve uygulamasi karsilastirilacaktir. Son olarak ise idari yargida
durusmanin etkili olabilmesi icin neler yapilabilecegi ve e-durusmanin
idari yargida da uygulanabilirligi hususlari iizerinde durulacaktir.

Anahtar Kelimeler: Durusma, E-Durusma, Yazili Yargilama Usuli,
idari Yargi, Durusmanin Etkililigi.
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HEARING AND E-HEARING AT THE LAW OF TURKISH
ADMINISTRATIVE PROCEDURE

Abstract

Hearings at criminal and civil courts have been regulated in detail by
the relevant procedural legislation. However, legislation on hearings
at administrative courts is rather limited compared to the others. The
hearing atadministrative justice is regulated by Articles 17,18,19,31 and
55 of the Procedure of Administrative Justice Act No 2577. According to
the Act, a hearing shall be held upon the request of either party in actions
for annulment and full remedy actions exceeding twenty five thousand
Turkish Liras, which are filed in the Council of State, administrative and
tax courts, and in tax actions regarding taxes, duties, charges and similar
financial liabilities levied and the increases and penalties thereof, the
total amount of which exceeds twenty five thousand Turkish Liras. The
hearing is at the discretion of the judge in cases that does not fulfil the
monetary limit of 77.000,00 TL in 2022.

Due to the fact that the written jurisdiction procedure shall be applied
in the Council of State, regional administrative courts, administrative
courts and tax courts, and the examination shall be made based on
written documents, the hearing is conducted differently in administrative
proceedings from criminal and civil proceedings. For instance, it should
be noted that if the parties do not attend the hearing, no hearing will
be held and the examination shall be made based on written documents
and no witnesses and expert will be heard.

E-hearing is the system that allows the party and his/her attorney
could attend the hearing and make procedural acts by means of audio
and video transmission at the same time and that allows to hear the
witnesses, experts and other relevant persons in civil proceedings is not
applied at administrative justice.

In this study, the framework of hearing, e-hearing and SEGBIS as well
as the regulation of hearing at administrative justice will be explained.
Then, the theory and practice of hearing in civil and administrative
proceedings will be compared. The last part of this study will focus on
what can be done to make the hearing more effective and how e-hearing
can be applied at administrative justice.

Keywords: Hearing, E-Hearing, Written Jurisdiction Procedure,
Administrative Jurisdiction, Effectiveness Of Hearing.
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ANAYASA MAHKEMESI’NIN BIREYSEL BASVURU KARARLARINDA
ESITLIK iLKESi ve AYRIMCILIK YASAGI

Ars. Gor. Hatice Cemre AKYILMAZ
Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0003-2480-7020

Ozet

Esitlik ilkesi, Anayasa’nin 10’'uncu maddesinde giivence altina alinan
temel ilkelerdendir. Bu ilkenin sekli ve maddi olmak iizere iki sekilde
tanimlanmasi mimkiindr. Sekli esitlik, mevzuat hiikiimlerinin herkese
ayni sekilde uygulanmasini ifade ederken maddi esitlik, bireylerin igcinde
bulundugu kosullar1 dikkate almakta, bu kosullarin farkli muameleyi
mesru kildig1 sonucuna ulagmaktadir. Anayasa Mahkemesi'nin norm
denetimi kararlari incelendiginde Mahkeme’nin maddi esitlik anlayisini
benimsedigi sonucuna ulasilmaktadir.

Bireysel basvuru acisindan esitlik ilkesi ele alindiginda ise Anayasa
Mahkemesi, yapilan basvurularda esitlik ilkesinin ayri bir hak ve
diger hak ve hiirriyetlerden yararlanmada hakim bir ilke oldugunu
belirtmektedir. Bununla birlikte, Yiiksek Mahkeme, bireysel basvurulari
incelerken esitlik ilkesini bash basina bir hak olarak incelememekte,
ayrimcilik ilkesi ile birlikte ele almaktadir. Zira Anayasa'nin 148’inci
maddesi uyarinca bir hak veya hiirriyetin bireysel basvuruya konu
olmasi i¢in bu hak veya hiirriyetin yalnizca anayasada diizenlenmis
olmast yeterli degildir; ayn1 zamanda Avrupa insan Haklar1 Sézlesmesi
(AIHS) tarafindan da korunmasi gerekmektedir. Esitlik ilkesi,
anayasamizda ayrica diizenlenmis olsa da AiHS’te ayrimcilik yasagi
baglaminda ele alinmaktadir. Esitlik ilkesi, ayrimcilik yasagini da igine
alan daha kapsaml bir ilke oldugundan “ortak koruma alan1” kural
uyarinca Anayasa Mahkemesi, esitlik ilkesini ayrimcilik yasagi ile sinirh
tutarak incelemektedir. Dolayisiyla ¢calisma kapsaminda esitlik ilkesinin
ayrimcilik yasagi ile beraber incelenmesi zaruridir. Bunun yam sira,
Yiiksek Mahkeme, ayrimcilik yasaginin da bagimsiz nitelikte bir koruma
islevine sahip olmadigini, tamamlayici nitelikte bir ilke oldugunu
belirtmektedir. Diger bir deyisle, verilen bireysel basvuru kararlarina
bakildiginda Mahkeme, ayrimcilik yasagini bash basina incelenen bir
hak olarak ele almamakta, anayasa ve AIHS kapsaminda korunan bir ya
da daha fazla hak ile birlikte degerlendirmektedir. Bu degerlendirmeyi
yaparken ise Anayasa Mahkemesi, norm denetiminde esitlik ilkesine
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dair incelemelerinde oldugu gibi farkli muameleyi dislamamakta;
ancak farkli muameleyi hakl kilacak “cok dnemli gerekgeler”in varligini
aramaktadir. Yiiksek Mahkeme, AIHM ictihatlarina atifla farkli muamele
icin “nesnel ve makul bir neden”in olmasi gerektigini vurgulamakta ve
olgtliliik ilkesini dikkate almaktadir.

Bu ¢alisma kapsaminda Anayasa Mahkemesi'nin bireysel basvuruda
vermis oldugu kararlar irdelenerek bireysel basvuruda Mahkeme’nin
esitlik ilkesini ve ayrimcilik yasagini hangi 6l¢iitlere gore inceledigi tespit
edilmeye calisilacaktir. Bu yapilirken Mahkeme’'nin ictihatlari, Avrupa
Insan Haklar1 Mahkemesi'nin ictihatlar1 ile de mukayese edilecektir.

Anahtar Kelimeler: Esitlik ilkesi, Ayrimcilik Yasagi, Farkli Muamele,
Anayasa m.10, AIHS m. 14.
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THE RIGHT TO EQUALITY and PROHIBITION OF DISCRIMINATION
IN THE INDIVIDUAL APPLICATION TO THE TURKISH
CONSTITUTIONAL COURT

Abstract

The right to equality is one of the fundamental principles guaranteed
in Article 10 of the Turkish Constitution. This principle can define in two
different ways. According to the first meaning of the right to equality,
that principle provides that all legislation must apply in the same ways
to everyone. There should be no different implementation. On the other
hand, as to the second meaning of equality, the different circumstances
should be taken into consideration in every individual situation because
these circumstances may necessitate different treatments. The Turkish
Constitutional Court makes decisions according to the second definition
in judicial review.

The Constitutional Court states that the right to equality is not only an
independent right but also it is a vital principle in benefiting from other
rightsand freedomsinits decisions. However, the Courtdoes not consider
the principle of equality independently in individual applications. The
Constitutional Court examines the right to equality with prohibition
of discrimination in individual application because, according to the
Constitution (Art. 148), to examine a right independently in individual
application, the right must be guaranteed in the Constitution and the
European Convention on Human Rights both. Since the right to equality
includes prohibition of discrimination, the Court should examine the
applications according to prohibition of discrimination. Furthermore,
the Constitutional Court highlights that prohibition of discrimination is
also a complementary principle. In other words, just like the principle
of equality, prohibition of discrimination cannot be considered an
independent right in individual application. Since it is a subsidiary
principle, it must be examined with other rights and freedoms. While
this examination, with the reference to the European Court of Human
Rights’ decisions, the Constitutional Court states that there must be
some important, reasonable, and objective reasons to legalise the
discrimination otherwise, there will be a violation. Also, accordance with
the principle of proportionality is crucial.

This paper will argue the decisions of the Turkish Constitutional Court
in the individual application and determine according to which criteria
the Court examines the principle of equality and the prohibition of
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discrimination in the individual application. While doing this, decisions

of the Court will also be compared with the decisions of the European
Court of Human Rights.

Keywords: The Right to Equality, Prohibition of Discrimination,
Differential Treatment, Article 10 of the Turkish Constitution, Article 14
of the European Convention on Human Rights.
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AYM BIiREYSEL BASVURU USULU’NDE MULKIYET HAKKININ ETKIN
KORUNMASI BAKIMINDAN “MESRU BEKLENTI” KAVRAMI: ORNEK
KARARLAR ISIGINDA BiR iNCELEME

Ars. Gor. Ahmet TURKMEN
Fatih Sultan Mehmet Vakif Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-5914-4346

Ozet

Anayasa Mahkemesi’'nin yayinladigi istatistiklere gore, miilkiyet hakk:
Tiirkiye’de en ¢ok ihlal edilen ikinci temel haktir.! Sadece bu veri bile
miilkiyet hakkinin bireysel basvuru usuliinde daha aktif korunmasi
gerekliligini ortaya koyar. Ayrica, bireysel basvuru usultinde miilkiyet
hakki dogasi geregi diger temel haklardan farkli oldugu icin daha hassas
bir yaklasimin benimsenmesi kaginilmazdir. Oyle ki, diger temel haklar
dogumla kazanilirken miilkiyet hakki boyle degildir. Bu hak ancak ortada
bir malvarligi degeri/miilk bulunmasi durumunda bireysel basvuru
ekseninde hak ihlali iddiasina konu edilebilmektedir.

Ozetle sdylenebilir ki miilkiyet hakki bakimindan bir hak ihlali
iddiasinin AYM nezdinde incelenmesi iki asamadan olusur: Hakkin
bulunup bulunmadigi ve hakkin ihlal edilip edilmedigi. Mahkeme sayet
ilk asamada olumsuz kanaate varirsa konu bakimindan yetkisizlik
karar1 verir ve basvuru ihlal bakimindan hi¢ incelenmeden reddedilir.
Ancak hakkin varligi kanitlanirsa esastan incelemeye gecilerek ihlalin
bulunup bulunmadigr hitkme baglanabilir. Malvarligi degerinin, bir
baska ifadeyle miilkiin varliginin siipheye yer birakmadig: hallerde ihlal
iddias1 Anayasa Mahkemesi'nce derhal esastan incelenir. Ancak miilkiin
varlig1 siipheliyse, miilkiyet hakki kilidini yalnizca bir anahtar acabilir:
Mesru beklenti.

Mesru beklenti kavrami, ulusaliistii insan haklar1 hukuku kapsaminda
miilkiyet hakki ekseninde Avrupa Insan Haklar1 Mahkemesi kararlarinda
kullanilmaktadir. A[HM, bu éncii kararlarda miilkiyet hakkinin esastan
incelenebilmesi hususunda etkin rol oynayan mesru beklentilerin kanun
ve yargl ictihadl olmak tizere iki dayanaginin bulundugunu hiikiim altina
almistir. Genel itibariyle miilkiyet hakkinin i¢tihadi pratiginde kullanilan
bu standart “mesru beklenti cergevesi” olarak adlandirilabilir.

Anayasa Mahkemesi de miilkiyet hakki eksenli ihlal iddialarini ele

[1] Bkz.: https://www.anayasa.gov.tr/media/7734/bb_2021 _tr.pdf
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alirken mesru beklenti ile ilgili hususlarda gériiniiste bu ¢erceveye sadik
kalmaktadir. Fakatbireysel basvurular dikkatlice incelendiginde anlasilir
ki Anayasa Mahkemesi, esasinda zaman zaman bu c¢ergeveyi asacak
sekilde hiikiim kurmaktadir. i1k elde olumsuz gibi algilansa da bu durum
miilkiyet hakkinin daha etkin korunmasi bakimindan son derece olumlu
karsilanmalidir. Clinki bazen 6yle durumlar s6z konusudur ki miilkiyet
hakkinin varligi i¢in bir kanun ya da yarg: i¢tihadin1 dayanak olarak
aramak, yani mesru beklenti cercevesine basvurmak anlamsizdir. Zira,
miilkin varligina ve miilkiyet hakkinin esastan incelenmesi gerektigine
kanaat getirilmesine sebep olan sey bunlarin disinda bir baska secenek
olabilir: idari uygulama. Nitekim Anayasa Mahkemesi de mezkur
cerceveyi bir kenara birakarak miilkiyet hakki ihlali iddiasini ele aldig1
basvurularda idari uygulama o6l¢iitiine istinaden hiikiim kurmaktadir.

Ezctimle, ilk asamada hakkin varligin1 kanitlayici bir islev iistlenen
mesru bir beklentinin bulunup bulunmadigi miilkiyet hakkinin
korunmasi bakimindan kritiktir. Bu ¢alisma, miilkiyet hakkinin bireysel
basvuru usuliinde korunmasi ac¢isindan 6nem arz eden mesru beklenti
kavramini 6rnek kararlar? 1s181nda incelemeyi amaglamaktadir.

Anahtar Kelimeler: Bireysel Basvuru, Miilkiyet Hakki, Mesru Beklenti,
Yerlesik idari Uygulama, Anayasa Mahkemesi.

[2]  Ogzellikle bkz.: Erdem Caner Bener Bagvurusu, No. 2018/13422, 22/01/2021; Mehmet
Harman Basvurusu, No. 2017/34154, 3/7/2019; Mehmet Sentiirk Basvurusu, No. 2014/13478,
25/7/2017; Hasan Giinaydin Basvurusu, No. 2014/7999, 6/4/2017; Irfan Oztekin Bagvurusu,
No. 2014/19140, 5/12/2017; Rifat Algan Basvurusu, No. 2014/19138, 22/2/2018; Durali
Giimiisbay Basvurusu, No. 2015/6427, 10/10/2018; Ayse Oztiirk Basvurusu, No. 2013/6670,
10/6/2015; Bayram Ustiindag Basvurusu, No. 2015/18510, 11/10/2018; Nazif Kili¢ Basvurusu,
No. 2014/5162, 15/6/2016; Ercan Sengiil ve Digerleri Basvurusu, No. 2014/15268, 26/10/2017,
Harun Yal¢in ve Digerleri Bagvurusu, No. 2014/15254, 17/11/2016; Siileyman Basmeydan
Basvurusu, No. 2015/6164, 20/6/2019; Cumali Karasahin Basvurusu, No. 2014/2927, 1/2/2017.
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THE CONCEPT OF “LEGITIMATE EXPECTATION” IN TERMS
OF EFFECTIVE PROTECTION OF RIGHT OF PROPERTY IN THE
INDIVIDUAL APPLICATION PROCEDURE OF THE CONSTITUTIONAL
COURT: AN ANALYSIS IN THE LIGHT OF EXAMPLE DECISIONS

Abstract

According to the statistics published by the Constitutional Court,
the right to property is the second most violated fundamental right
in Turkey. Even this data alone reveals the necessity of protecting the
property right more actively in the individual application procedure. In
addition, since the property right is different from other fundamental
rights in the individual application procedure, it is inevitable to adopt
a more sensitive approach. So much so that while other fundamental
rights are acquired by birth, property rights are not. This right can only
be subject to the claim of violation of rights on the axis of individual
application if there is an asset value/property.

In summary, it can be said that the examination of a claim of violation
of the right to property before the Constitutional Court consists of two
stages: Whether the right is found and whether the right is violated. If
the court finds a negative opinion at the first stage, it gives a decision of
lack of jurisdiction in terms of the subject and the application is rejected
without any examination in terms of violation. However, if the existence
of the right is proven, it can be decided whether there is a violation or
not, by examining the merits. In cases where the value of the property,
in other words the existence of the property, leaves no room for doubt,
the allegation of violation is immediately examined on the merits by the
Constitutional Court. But if the property is in doubt, only one key can
unlock the property right: Legitimate expectation.

The concept of legitimate expectation is used in the decisions of the
European Court of Human Rights on the axis of property right within
the scope of supranational human rights law. In these pioneering
decisions, the ECtHR has ruled that the legitimate expectations that play
an active role in examining the property right on the merits have two
bases: law and judicial case-law. This standard, which is generally used
in the jurisprudence of property rights, can be termed as the “legitimate
expectation framework”.

While the Constitutional Court deals with the claims of violation of
property rights, it apparently stays true to this framework in matters
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related tolegitimate expectations. However, whenindividual applications
are carefully examined, it is understood that the Constitutional Court
sometimes makes judgments beyond this framework. Although it is
perceived as a negative situation at first hand, this situation should
be regarded very positively in terms of more effective protection of
property rights. Because sometimes there are situations where it is
meaningless to seek a law or judicial jurisprudence as a basis for the
existence of the right to property, that is, to resort to the framework of
legitimate expectation. Because, the thing that causes the belief that the
property exists and the property right should be examined on the merits
may be another option: Administrative practice. As a matter of fact, the
Constitutional Court leaves the aforementioned framework aside and
makes judgments based on the criterion of administrative practice in the
applications where it deals with the claim of violation of property rights.

In short, whether there is a legitimate expectation that takes on the
function of proving the existence of the right at the first stage is critical
for the protection of the property right. This study aims to examine the
concept of legitimate expectation, which is important for the protection
of property right in the individual application procedure, in the light of
sample decisions.

Keywords: Individual Application, Right Of Property, Legitimate
Expectation, Established Administrative Practice, Constitutional Court.
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COViD-19 PANDEMISI VE BiYOPOLITIiKA

Ars. Gor. Turan ATLI
Necmettin Erbakan Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0001-5986-4135

Ozet

Foucault, 18. yiizy1l 6ncesi iktidari, 6liim iizerinde hak sahibi iktidar
olarak tanimlamistir. Yani 6ldiirme ya da yasamda birakma iktidari. 18.
ylzyil sonrasi iktidar ise yasam ilizerinde kontrol ve denetim saglama
iktidar1 olarak ¢alismaktadir. Yasam tizerindeki bu kontrol ve denetim
ise cesitli aygitlar vasitasiyla kurulur. Bu iktidar mekanizmasinin
isleyisinde en oOnemli araglardan biri tip olarak belirmektedir.
Tibbin kendini “yasam tizerinde s6z sahibi olan kutsal bilim” olarak
konumlandirmas1 ve modern iktidarin isleyisi ile doktorlarin genel
saglik ve kamu sagliginin profesyonel belirleyicileri olmalari arasindaki
bag yasamin medikalizasyonuna yol acmistir. insanlig1 hastalikli olarak
ele alan bu diisiiniis lizerinden tanimlanan yeni insan artik kendi bedeni
lizerinde so6z sahibi olmaktan uzaklastirilmaktadir. Covid-19 Pandemisi
ise “yeni normal”in belirleyicisi olarak tip biliminin politik belirleyici
haline gelmesine en gilincel 6rnek olarak verilebilir. Sagliksizligin
normal, saglikli olmanin ise anormal ilan edildigi pandemi déneminde
yasaml1 tanimlayan biitiin bilimler durmus ve Foucault'un tibbi bilimlerin
kraligesi ilan etmesini hatirlatircasina kendini tibbin hizmetkar: ilan
etmistir. Hukukun, politikanin ve istatistigin bu yeni normale teslim
olusu ile sokaga ¢ikma yasagi, maske takma zorunlulugu, dijital takip
ve as1 zorunluluklar: toplum sagligi adli kolektivist makine tarafindan
isletilmeye baslanmistir. Tekil insanin bedeni iizerinde hak sahibi
olmadigy, hakkini iddia edemedigi, direndiginde en temel haklarinin dahi
elinden alindig1 bir hukukun inga edildigi, Homo Sacer(Kutsal Insan)’in
bizatihi herkes oldugu dénemin adi Covid-19.

Italyan filozof ve biyopolitika diisiiniirii Giorgio Agamben’in Roma
Hukuku’'ndan aldig1 kutsal insan kavrami, o6ldiirtilebilir ama kurban
edilemez insani ifade etmektedir. Hukuk diizeninin yarattig1 bu insan,
isminin zitt1 olarak oldiirtlebilir fakat oldiirildiigi icin kimsenin
hesap vermedigi, cezalandirilmadigi insan olarak tanimlanmistir.
Daha somut olarak ifade etmek gerekirse, kutsal insan, haklar1 elinden
alinabilir fakat bu gasp nedeniyle kimsenin hesap vermedigi insandir.
Gliniimiz hukuk diizeninin ve iktidarinin hemen herkesi kutsal insana
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cevirme iktidar1 oldugunu séyleyen Agamben, pandemiyi de bu cizgide
okumaktadir. En temel bireysel 6zgiirliiklerimizin alti doldurulmamis
arglimanlarla kolektivist, bilimci norm yapicilar tarafindan elimizden
alindig1 ve bunun i¢in kimsenin hesap vermedigi Covid-19 pandemisi
kars1 karsiya kaldik. Diinya'nin bir¢ok iilkesinde farkl olmakla birlikte
temel hak ve o6zgiirliiklerin asindirildigl, ortadan kaldirildigi bir donem
yasandu. iktidarlarin, temel haklarindan her an yoksun birakilabilir insan
insa etme cabasinin bir aparati olarak Covid-19, tibbin oldugu kadar
hukukun ve politikanin konusu olarak ele alinmadik¢a bu pandemi veya
sonrakiler, iktidarlarin insanligi temel haklarindan yoksun birakma
araci olarak kullanilacaktir.

Anahtar Kelimeler: Biyopolitika, Tip, Medikalizasyon, Kutsal Insan,
Covid-19.
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COVID-19 PANDEMIC AND BIOPOLICY

Abstract

Foucault defined power before the 18th century as power that has a
right over death. The power to kill or keep alive. The power after the
18th century works as the power to control and control life. This control
and control over life is established through various devices. One of
the most important tools in the functioning of this power mechanism
appears as medicine. The link between medicine’s positioning as “the
sacred science that has a say in life” and the functioning of modern
power and doctors’ being professional determinants of general health
and public health has led to the medicalization of life. The new man, who
is defined through this thought, which treats humanity as diseased, is
no longer able to have a say over his own body. The Covid-19 Pandemic,
on the other hand, can be given as the most recent example of medical
science becoming a political determinant as the determinant of the “new
normal”. During the pandemic, when unhealth was declared normal
and being healthy as abnormal, all sciences that define life stopped
and declared itself the servant of medicine, reminding Foucault that he
declared medical sciences queen. With the surrender of law, politics and
statistics to this new normal, the curfew, the obligation to wear masks,
digital tracking and vaccination obligations have started to be operated
by the collectivist machine called public health. Covid-19 is the name
of the period when a law was built where a single human being does
not have a right to his body, cannot claim his right, and when he resists,
even his most basic rights are taken away, Homo Sacer (Holy Human) is
everyone himself.

The concept of holy man, taken from Roman Law by Italian philosopher
and biopolitical thinker Giorgio Agamben, refers to a person who can
be killed but cannot be sacrificed. Contrary to his name, this person
created by the legal order can be killed, but he is defined as a person
for whom no one is held accountable or punished for being killed. To
put it more concretely, sacred humans’ rights can be taken away, but
this is a person to whom no one is held accountable for usurpation.
Saying that today’s legal order and power has the power to turn almost
everyone into holy people, Agamben reads the pandemic in this line. We
are faced with the Covid-19 pandemic, where our most basic individual
freedoms have been taken away by collectivist, scientific norm makers
with unfulfilled arguments, and no one is accountable for it. In many
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countries of the world, there was a period when fundamental rights and
freedoms were eroded and abolished, albeit different. As an apparatus
of their governments’ effort to build people who can be deprived of their
fundamental rights at any time, this pandemic or the following will be
used as a tool by governments to deprive humanity of its fundamental
rights, unless Covid-19 is addressed as a subject of law and policy as well
as medicine.

Keywords: Biopolitics, Medicine, Medicalization, Homo Sacer,
Covid-19.
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AVRUPA iNSAN HAKLARI MAHKEMESi KARARLARININ iCRASINA
DAIR DENETIM ACISINDAN BELIRGINLESEN YARGISALLASMA
EGILIMi

AvuKat Serkan CENGIZ
Izmir Barosu

ORCID ID: 0000-0002-1443-5967

Ozet

Avrupa Insan Haklar1 Sézlesmesi (AIHS) m.46/1 uyarinca taraf
devletler, Avrupa Insan Haklar1 Mahkemesi (AIHM) tarafindan
haklarinda verilen nihai kararlarla baghdirlar. AIHM kararlarinin
icrasinin denetimi, AIHS m.46/2 uyarinca Avrupa Konseyi'nin (AK)
icra ve karar verici organi olan Bakanlar Komitesi'nin (AKBK) gorevi
kapsamindadir. 1990’lh yillarin sonuna dogru yasanan AK'ye iiye tilke
sayisindaki hizh artis, AIHS sisteminin bilinirliginin artmas: gibi cesitli
faktorler AIHM’e yapilan basvurularda ve verilen kararlarda hatiri
sayilir bir artisa neden olmustur. Karar sayisindaki bu hizli artis, AIHS
sistemi tarafindan saglanan islevin sayginliginin ve stirdiirtlebilirliginin
korunmasi amaciyla Kkararlarin icrasinin denetimi bakimindan
birtakim yeni mekanizmalarin (reform siirecinin bir parcasi olarak)
hayata gecirilmesine neden olmustur. 14 nolu ek Protokol’iin kabulii
ile birlikte kararlarin icrasinin denetimi acisindan esasl degisikler
hayata gecirilmistir. Bu degisikliklerden biri taraflar arasinda ulasilan
dostane ¢oéziime dayanilarak AIHM tarafindan verilen kayittan diisiirme
kararlarinin icrasinin denetiminin AKBK’ye devredilmesidir (AIHS
m.39/4). Degisikliklerden ikincisi, AKBK'nin kararin icrasinin denetimi
sirasinda, dayanak AIHM karar1 kaynakli karsilasilan bir muglakligin
(sayet ortaya cikarsa) giderilmesi acisindan kararin icrasinin denetimine
etki eden herhangi bir meseleyi yorum icin AIHM’e génderebilmesidir
(AIHS m.46/3). Uciinciisii ise taraf devletin hakkinda verilen kesinlesmis
bir AIHM Kkararini icra edip etmediginin tespitiyle ilgilidir. Bu yeni
mekanizma uyarinca AKBK, taraf devletin almis oldugu gerekli bireysel
ve genel tedbirler vasitasiyla karari icra edip etmediginin tespiti icin
AlHM’e basvurmaktadir (AIHS m.46/4-5). 14 nolu ek Protokol’iin
getirdigi degisiklikler bir yana, ATHM’in son yillarda siklikla bagvurdugu
taraf devletlerce ilan edilen tek tarafli deklarasyona dayali kayittan
diistirme kararlarinin icrasinin denetimi agisindan AKBK'nin yetkili
olmamasi ve dolayisiyla da bu tiir kararlarin icrasinin denetiminin AIHS
m.37/2 kapsaminda (ve bazi sartlar dahilinde) sadece AIHM tarafindan
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yapilabiliyor olmasi, Mahkeme kararlarinin icrasinin denetimi alaninda
bir yargisallasma egilimini ortaya koymaktadir. Esas olarak AKBK
tarafindan yiiriitilen AIHM Kkararlarinin icrasimin denetimi faaliyeti
siyasi ve yumusak bir mekanizma olarak degerlendirilmektedir. Bu
nedenle de kararlarin icrasinin denetiminde yasanan bu yargisallasma
egilimi baz1 dnemli etkilere neden olabilecektir. Bu etkilerin bazilar:
olumlu, bazisi ise olumsuz olabilir. Ornegin AKBK’nin daha aktif, etkili
ve gilicli bir sekilde hareket etmesine imkan vererek taraf devleti,
icra acisindan gerekli bireysel ve genel tedbir veya tedbirleri almaya
zorlayabilmesi, bir biitlin olarak olumlu etki olarak degerlendirilebilir.
AIHM is yiikiindeki olas1 arti, AIHM’in ulusal hukuk nezdinde bir
dordiincii derece mahkemesine donlismesi riski, AIHM Kkararlarinin
icrasinin denetimi agisindan yasanan bazi sorunlar1 hukuki bir siiregle
tekrar ele alarak 6zellikle basvurucular agisindan icra siirecinin uzamasi
ve magduriyetlerin giderilmesinin belirsiz bir tarihe ertelenmesi
olumsuz etkiler olarak sayilabilir. Bu baglamda c¢alismamizda son
yillarda belirginlesen AIHM kararlarinin icrasindaki denetim faaliyetinin
yargisallagsma egilimi ile bu egilimin olasi etkileri ele alinacaktir.

Anahtar Kelimeler: Avrupa insan Haklar1 Mahkemesi, Avrupa
Konseyi Bakanlar Komitesi, Taraf Devletin Icra Yikiimliligi, AIHM
Kararlarinin Icrasinin Denetimi, AIHM Kararlarim Icrasinin Denetiminin
Yargisallasmasi Egilimi.
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THE MATERIALIZING TENDENCY OF JURIDIFICATION WITH
REGARD TO SUPERVISION OF EXECUTION OF THE JUDGMENTS OF
THE EUROPEAN COURT OF HUMAN RIGHTS

Abstract

Pursuant to Article 46/1 of the European Convention on Human
Rights (ECHR), the State parties are bound by the final judgments
rendered against them by the European Court of Human Rights (ECtHR).
Under Article 46/2 of the ECHR, the supervision of the execution of the
judgments of the ECtHR falls under the jurisdiction of the Committee of
the Ministers (CM) which is the sole executive and decision making body
of the Council of Europe (CoE). Several factors such as increase in the
number of member states to the CoE by the end of 1990s, awareness
raising on the ECHR system etc. have caused significant increase in the
number of applications to and decisions given by the ECtHR. The speedy
increase in number of the ECtHR decisions has resulted with introduction
of new mechanisms (as part of reform process) in respect of supervision
of execution of judgments of the Court in order to protect reputation
and sustainability of the functions provided by the ECHR system. The
adoption of additional Protocol no.14 introduced significant changes
with regard to monitoring of execution of decisions. One of the said
changes is the transfer of the supervision duty to the CM (Article 39/4 of
the ECHR) in respect of the striking out decisions of the ECtHR which are
based upon the friendly settlements reached between the parties. The
second change is the empowerment of the CM for referring a matter, at
the motoring stage, to the ECtHR for interpretation in order to remove
any ambiguity (if there is any) which may affect supervision of execution
of a final judgment of the ECtHR (Article 46/3 of the ECHR). The third one
is related to a determination as to whether the respondent State Party
executed the final judgment of the ECtHR rendered against it. Pursuant
to this new mechanism the CM is entitled to refer the matter to the ECtHR
in order to allow the ECtHR to determine as to whether the respondent
State Party is regarded to have executed the judgment by adopting the
necessary individual or general measures (Article 46/4-5 of the ECHR).
Apart from the changes introduced by the additional Protocol no.14, the
fact that CM does not have any jurisdiction of supervision in respect of
execution of striking out decisions based upon unilateral declarations of
the State Parties and that therefore the supervision of execution of those
decisions could only be carried out by the ECtHR itself (under specific
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circumstances) pursuant to Article 37/2 of the Convention clearly
indicate a tendency towards juridification in the area of supervision
of execution of the ECtHR’s rulings. Primarily the activity of the CM in
respect of monitoring of execution of the judgments of the ECtHR is
regarded as a political and soft process. Therefore the juridification in
the monitoring of execution of judgments may cause certain important
after effects. These effects could be positive or negative. For instance,
by allowing the CM to act more actively, effectively and strongly, the
CM may force the State Party to adopt necessary individual and general
measures for the execution which, as a whole, could be considered as
a positive effect. The possible increase in the number of backlog of the
ECtHR, the risk of transformation of the ECtHR into a court of fourth
instance, prolongation of execution process in respect of applicants by
dealing with some execution problems in the context of a legal process
once more and postponement of remedying of victims’ sufferings to an
unknown date could be regarded as negative effects. In this regard, the
tendency towards juridification which is becoming evident in recent
years in respect of supervision of execution of the ECtHR judgments and
possible effects of the said tendency will be dealt with in our study.

Key Words: European Court of Human Rights, Committee of Ministers
of the Council of Europe, The Obligation of Execution of a State Party,
Supervision of Execution of Judgments of the ECTHR, Tendency of
Juridification in respect of Supervision of Execution of Judgments of the
ECtHR.



INSAN HAKLARI VE
DEMOKRASI




218l

star =1/11

néciijettin
erbg](

hukuk kongresi + law con:

UREME HAKKI: AYRIMCI MEVZUAT HUKUMLERI VE
UYGULAMALARA iLISKIN BiR MULAHAZA

Dr. Ogr. Uyesi Fatma Duygu BOZKURT
Pamukkale Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0001-5289-5262

Ozet

Ureme hakki Tiirk Anayasa Mahkemesi ve Avrupa Insan Haklari
Mahkemesi (AIHM) ictihatlar1 cercevesinde, ézel hayata saygi hakki
gosterilmesini isteme hakki kapsaminda ele alinan bir haktir. Bu
baglamda tireme hakki blinyesinde degerlendirilen baslica haklar: cinsel
partnerini segcme hakki, evlenmeyi segme hakki, etkili aile planlamasi
hizmetlerine erisme hakki, ¢cocuk sahibi olup olmama hakki, ne zaman
cocuk sahibi olacagina karar verme hakki, iiremeye iliskin bilimsel
gelismelerden yararlanma hakki ve iiremede esitlik hakkidir. Bu tebligin
konusu; yapay dollenme olarak da bilinen iiremeye yardimci tedavi
yontemlerinde, gebeligin sonlandirilmasinda ve etkili aile planlamasi
hizmetlerine erisimde yasanan ayrimci diizenlemeler, daha genel bir
ifadeyle lireme ve cinsel yasamda esitlik hakkidir.

Ister dogal veya yapay yollar vasitasiyla ister evlilik birligi icinde
veya disinda olsun; bir ¢iftin Gireme hakki 6zel hayata saygi hakkinin bir
uzantisidir. Bununla beraber Tirk mevzuatina baktigimizda iiremeye
yardimci tedavi yontemlerinin yalmzca evli ciftler icin dngorildigi
goriilmektedir. Konuya iliskin diizenleme Uremeye Yardimc Tedavi
Merkezleri Yonetmeligi'dir. Bu haliyle yonetmelik hiikiimleri, yazih
riza lizerine insan kokenli biyolojik maddelerin alinmasi, asilanmasi ve
nakline cevaz veren Tiirk Medeni Kanunu'nun 23. maddesine aykiridir.
Su halde bu konunun o6ncelikle giincel bilimsel gelismelere uygun
olarak bir kanunla diizenlenmesi gerektigi aciktir. Evli olmayan ciftlerin
dogal yolla ¢ocuk sahibi olmasi serbestken yapay yolla ¢ocuk sahibi
olmasinin yasaklanmis olmasi mesru bir amagtan yoksun ve o6l¢iisiiz
bir miidahaledir. Ustelik bu uygulama esitlik hakkinin ihlalidir. Bekar
ciftlerin evli ciftler gibi lireme hakkina sahip olmasi hem Anayasa m.
10’'un hem de AIHS m.14’iin geregidir.

Ayn1 husus; evli kadinin gebeliginin sonlandirilmasi i¢in kocasinin
rizasinin alinmasi geregini diizenleyen Niifus Planlamasi Hakkinda
Kanun hiikkmii icin de gecerlidir. Evli olmayan bir kadinin gebeliginin
sonlanmasi i¢in ¢ocugun babasindan izin almasi gerekmezken, evli
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kadinin kocasindan izin almasi sart1 “ayrimcilik yasagi” ilkesine aykiridir.
Buradaki mesru sebep ya da hakli neden; kocanin evlilik birligi icinde
dogan ¢ocugun babasi olmasina yonelik karine olsa da; evli kadinin
dogmamis ¢ocugunun babasi bagkasi olabilecegi gibi, baskasindan gebe
kalan bir kadinin gebelik siiresinde evlenmesi de muhtemeldir. Ozellikle
yasal smir olan onuncu haftaya yakin gebeliklerde esin onayinin
gecikmesi kadin i¢in hak kaybina neden olmaktadir. Agciktir ki, kiirtajin
streyle kisitlanmasi ve esin onayina tabi tutulmasi halinde, kadinin
istenmeyen gebeliklere maruz kalmamasi i¢in aile planlamasi hizmetleri
licretsiz ve erisilebilir olmalidir. Nitekim 507 sayili Yonetmelik uyarinca
saglik calisanlarinin niifus planlamasiyla ilgili sorumluluklarindan biri;
gebeligi dnleyici haplar1 yeni uygulanacaklar i¢in baslatmak ve izlemek,
rahim ici arag, diyafram uygulamak ve bunlari izlemektir. Diizenleme
her ne kadar evli-bekar ayrimi gézetmeden kaleme alinmis olsa da;
uygulamada bu imkanlara ¢ok siirh olarak erisilebilmekte ve “evli”
olma kosulu de facto bir sart olarak aranmaktadir. Sonug¢ olarak yasa
koyucunun tlireme hakkina yoénelik bahsi gecen mevuzat hikiimleri
ve uygulamalar i¢in aranan evlilik kriterini kaldirmasi ve bilimsel
gelismelere uygun bir diizenleme yapmasi hem 6zel hayata saygi
gosterilmesini isteme hakkinin hem de esitlik ilkesinin zorunlulu bir
geregidir.

Anahtar Sézciikler: Ureme Hakki, Ozel Hayatin Dokunulmazligini
Isteme Hakki, Ayrimcilik Yasagi, Yapay Dollenme, Kiirtaj.
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REPRODUCTIVE RIGHT: A CONSIDERATION ON
DISCRIMINATIONAL PRACTICES

Abstract

Reproductive right is considered within the scope of the right to
demand respect for private life, within the framework of the case law
of the Turkish Constitutional Court and the European Court of Human
Rights (ECHR). In this context, the main rights evaluated within the scope
of reproductive right are: the right to choose a sexual partner, the right to
choose marriage, the right to access effective family planning methods,
the right to have a child, the right to decide when to have a child, the
right to benefit from scientific advances in reproduction, and the right to
equality in reproduction. The subject of this paper is; the discriminatory
practices experienced in assisted reproductive treatment methods, also
known as artificial insemination, termination of pregnancy and access to
effective family planning services, more generally, is the right to equality
in reproductive and sexual life.

Whether by natural or artificial means, within or outside the marriage
union; a couple’s right to reproduce is an extension of their right to
respect for private life. However, according to the Turkish legislation,
assisted reproductive treatment methods are only prescribed for married
couples. The provisions of the Regulation on Assisted Reproductive
Treatment Centers are contrary to article 23 of the Turkish Civil Code,
which allows the receipt, vaccination and transfer of biological materials
of human origin upon written consent. Therefore, it is clear that this
issue should be regulated by a law in accordance with current scientific
developments. While it is allowed for unmarried couples to have child
naturally, the prohibition of having child artificially is a disproportionate
and illegitimate intervention. Moreover, this practice is a violation of the
right to equality. The fact that single couples have reproductive right like
married couples is both in article 10 of the Constitution as well as article
14 of the ECHR.

This also applies to the provision of the Law on Population Planning,
which regulates the necessity of obtaining the consent of the husband
of the married woman in order to terminate the pregnancy. While an
unmarried woman does not need to get permission from the father of the
child to terminate her pregnancy, the requirement for a married woman
to get permission from her husband is againstthe principle of “prohibition
of discrimination”. The legitimate or justified reason here is: although
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there is presumption that the husband should be the father of the child
born in wedlock; as the father of the unborn child of a married woman
may be someone else, it is also possible for a woman who is pregnant by
someone else to marry during her pregnancy. Especially in pregnancies
close to the tenth week, which is the legal limit, the delay in the consent
of the spouse causes irreparable loss of rights for the woman. It is clear
that if abortion is limited in duration and subject to the consent of the
spouse, family planning services should be free and accessible so that the
woman does not suffer from unwanted pregnancies. As a matter of fact,
in accordance with the Regulation No. 507, one of the responsibilities
of health workers regarding population planning services; initiating and
monitoring contraceptive pills for new administrations, administering
intrauterine device, diaphragm and monitoring them. Although the
regulation was written without discriminating between married and
single; in practice, these opportunities are very limited and the condition
of being “married” is sought as a de facto condition. As a result, it is a
mandatory requirement of both the right to demand respect for private
life and the principle of equality for the legislator to abolish the marriage
criterion sought for the aforementioned legislative provisions and
practices regarding the right to reproduction and to make a regulation
in accordance with scientific developments.

Keywords: Reproductive Right, Right to Respect for Private Life,
Prohibition of Discrimination, Artificial Insemination, Abortion.
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KADININ iNSAN HAKLARINDAN BiR SAPMA ORNEGi: COCUK GELIN
UYGULAMASI

Dr. Ogr. Uyesi Aysen SEYMEN CAKAR
Anadolu Universitesi Iktisadi ve Idari Bilimler Fakiiltesi

ORCID ID: 0000-0002-3843-6120

Ozet

Cocuk evlilikleri, on sekiz yasin altindaki bir cocuk ile bir yetiskin veya
baskabir ¢ocuk arasindaki resmi evlilik veya gayri resmi birliktelik olarak
tanimlanmaktadir. Diinyatizerinde her bes cocuktan biri evlidir. Her yilon
iki milyon kiz ¢cocugu ¢ocuk yasta evlilikler nedeniyle basta egitim, saglik
ve istihdam olmak tizere bir¢ok temel haktan yoksun birakilmaktadir.
Turkiye bu zararli uygulamanin yaygin oldugu iilkelerden biridir.
Bugilin Tiirkiye>de 18-45 yas arasi her bes kadindan biri ¢ocuk yasta
evlenmis, cocuk yasta evlenen her {li¢ kadindan biri de ¢cocuk yasta anne
olmustur. On sekiz yasindan once evlenen kadinlarin yarisi fiziksel
siddete maruz kalmistir. Diinya tizerinde ¢ocuk evliliklerinin en yaygin
oldugu iilke ise %76’lik orana sahip Nijer'dir. Cocuk yasta evlilikler
genellikle yerlesik cinsiyet esitsizliginin sonucudur ve kiz ¢ocuklar1 bu
uygulamadan orantisiz sekilde etkilenmektedir. Kiiresel olarak, erkek
cocuklar arasinda c¢ocuk yasta evliliklerin yayginligi, kiz c¢ocuklar:
arasindaki oranin sadece altida biridir. Tiirkiye’de ilk evlenme yasinin
cinsiyete gore verileri incelendiginde, 2021 y1l1 i¢in kadinlarin erkeklere
gore daha erken yaslarda evlendigi goriilmiustiir. Evliligini 18 yasindan
once yapan erkeklerin orani %4,4 iken kadinlarin orani %24,2 olarak
tespit edilmistir. Cocuk gelin uygulamasinin temelinde yatan sebebin
toplumsal cinsiyet kaliplari oldugunu sdéylemek miimkindir. Kadinin
temel gorevinin evlenmek ve ¢cocuk dogurmak ve ev ici isleri yapmak,
cocuk biiylitmek olarak algilandigi ataerkil aile yapisinin bulundugu
toplumlarda ¢ocuk gelin uygulamasinin varligi bu sebebe dayanir. Yine
kiz cocuklarinin kendi namusunu koruyamayacagi algisinin oldugu
toplumlarda, aile bu gorevi kendisine yliklemekte ve bir an énce bu
sorumluluktan kaginmak maksadiylakiz cocuklarini evlendirerek bir nevi
bu sorumlulugu kocaya gecirmektedir. Bu yonde bir alginin bulundugu
toplumlarda bu tiir bir namus bekgiligi gérevi sozde namus cinayetlerinin
de sikca islenmesiyle sonuglanmaktadir. Bazi durumlarda ise ¢cocuk gelin
uygulamasi ile baslik parasi ve berdel gelenekleri i¢ ice gegmekte ve bu
durumlarda kiz ¢ocuklari alinip satilabilecek ya da takas edilebilecek bir
mal (esya) statiisiine sokulmaktadir. S6z konusu orneklerin hepsinde
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mevcut toplumsal kaliplar ve o6nyargilarin, uygulamaya eslik ettigi
gorilmektedir. Dolayisiyla s6z konusu orneklerin hepsi ayni zamanda
kiz ¢ocuklarina karsi yapisal ayrimcilik olusturmaktadir. Cocuk gelin
uygulamasi, pek ¢cok uluslararasi diizenleme ile yasaklanmis olmasina
ragmen anayasamizda bu yonde bir diizenleme bulunmamakta, tistiine
tistliik Tiirk Medeni Kanunu da ¢ocuk yasta nisanlanma ve evlenmeleri
yasal olarak miimkiin kilmaktadir. Cocuklarin korunmasi yoéniinde
tedbirler almak devletlerin yiikiimliiliigiidiir. Yapilmasi gereken bir an
once yasal mevzuatin degistirilmesi ve cocuk yasta evliliklerin mutlak
olarak yasaklanmasidir.

Anahtar Kelimeler: Cocuk Gelin, Kiz Cocuklari, Evlilik, Siddet,
Toplumsal Cinsiyet Esitsizligi.
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A DEVIATION EXAMPLE FROM WOMEN’S HUMAN RIGHTS: CHILD
BRIDE APPLICATION

Abstract

Child marriage is defined as a formal marriage or informal union
between a child under the age of eighteen and an adult or other child.
One in five children worldwide is married. Every year, twelve million
girls are deprived of many basic rights, especially education, health
and employment, due to child marriages. Turkey is one of the countries
where this harmful practice is common. Today, one out of every five
women between the ages of 18-45 in Turkey got married as a child,
and one out of every three women who got married as a child became
a mother as a child. Half of the women who got married before the age
of eighteen were subjected to physical violence. The country where
child marriages are most common in the world is Niger with a rate of
76%. Child marriage is often the result of established gender inequality,
and girls are disproportionately affected by this practice. Globally, the
prevalence of child marriage among boys is only one-sixth that among
girls. When the data on age at first marriage by gender are analyzed in
Turkey, it is seen that women get married earlier than men for 2021.
While the rate of men who got married before the age of 18 was 4.4%,
the rate of women was determined as 24.2%. It is possible to say that the
underlying reason for the child bride practice is gender stereotypes. The
existence of child bride practice in societies where patriarchal family
structure is perceived as the basic duty of women to marry, bear children,
do domestic work and raise children is based on this reason. Again, in
societies where there is a perception that girls cannot protect their own
honor, the family puts this responsibility on themselves, and in order to
avoid this responsibility as soon as possible, they marry their girls and
pass this responsibility on to the husband. In societies where there is a
perception in this direction, such an honor guard duty results in so-called
honor killings being committed frequently. In some cases, the practice of
child brides and bride price and berdel traditions are intertwined, and in
these cases, girls are put in the status of a commodity that can be bought
and sold or exchanged. In all of the mentioned examples, it is seen that
the existing social patterns and prejudices accompany the practice.
Therefore, all of these examples also constitute structural discrimination
against girls. Although the practice of child bride is prohibited by many
international regulations, there is no regulation in this direction in our
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constitution, and even the Turkish Civil Code makes it legally possible to
get engaged and married at a young age. It is the obligation of states to
take measures to protect children. What needs to be done is to change

the legal legislation as soon as possible and to ban child marriages
absolutely.

Keywords: Child Bride, Girls, Marriage, Violence, Gender Inequality.
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HANS KELSEN DUSUNCESINDE DEMOKRASI TEORISI VE HUKUKLA
ILISKiSi

Dr. Ogr. Uyesi Ridvan DEGIRMENCI
Ankara Sosyal Bilimler Universitesi Hukuk Falkiiltesi

ORCID ID: 0000-0002-8408-1033

Ozet

Kelsen'’in saf hukuk kurami, hukuku degerlerden hareketle agiklayan
dogal hukuk kuramina karsi ¢ikmaktadir. Hukukun bir bilim olarak
kavranabilmesi i¢in degerlerin hukuk teorisinin disinda birakilmasi
gerektigi goriisiindedir. Bununla birlikte, analitik hukuki pozitivizmin
hukuku egemenin iradesinden kaynaklanan emir olarak agiklamasini da
kabul etmez. Ona gore hukuk ancak kendi normatif sistemi icerisinde
aciklanabilirse bilim hiiviyetini kazanabilir. Bu diisiinceden hareketle
hukukun normlarini birbirine kaynaklik edecek sekilde agiklar.
Normun kaynagi bir irade degildir, normun bir degeri korumasi
yahut korumamasi onun gecerliligini etkilemez. Bu sebeple, saf hukuk
kuramy, bir devletin demokratik veya otoriter olup olmadigini géz ardi
ederek, hukuk sistemini ve onun normatif alanini normlar hiyerarsisi
perspektifiyle degerlendirir. Bir norm, kendisine kaynaklik eden norma
uygunsa gecerlidir. Ust norma aykir1 ise normun bu aykirihig1 yetkili
organlarca tespit edilene dek gecerliligini korumaktadir. Bu agiklama
normativist pozitivizme getirilen elestirilerin temel sebebini olusturur.
Kelsen, mesruiyet kavramini teorisinin disina ¢ikararak saf bir hukuk
kurami olusturmustur. Kelsen, saf hukuk kuraminda, saf olanin hukuk
degil onun kurami oldugunu ayrica belirtmistir. Kelsen, hukukun,
siyasetten, tarihten, sosyolojiden etkilendiginin farkindadir. Dolayisiyla,
Kelsen’in siyasal olan dair bakis1 hukuka bakisinda oldugu gibi tarafsiz
ve degerlerden uzak bir ¢izgide degildir. Kelsen’'in saf hukuk kurami
incelenirken onun demokrasiye olan baghlig1 g6z ardi edilmemelidir.
Hukuku bilimsellestirme ¢abasi ile ortaya koydugu saf hukuk kurami,
anti demokratik rejimlerde var olan hukuk sistemlerini de aciklar.
Bununla birlikte, Kelsen zamanin ruhunu 6ziimsemis bir teorisyen
olarak demokrasinin kurumsallagsmasina dair teorik c¢alismalar
yapmistir. Schmitt’in egemeni hukuk disinda tanimlama ¢abasina karsi
¢ikan Kelsen, devleti hukukilikle kavramis hukukun disinda ve tizerinde
bir egemen/devlet/iktidar kavraminin var olamayacagini belirtmistir.
Diger taraftan Kelsen Birinci Diinya Savasi sonrasi Sovyet Rusya’da
sosyalist hareketlerin, italya’da ve Almanya’da ise fasizmin yiikselisinin
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demokrasi ideasini zayiflatacagini 6ngérmiistiir. Bu dénemde, kaleme
aldig1 eserlerinde demokrasinin degerini vurgulamis ve kurumsal
yapisina katki saglayacak oneriler getirmistir. Demokratik rejimin
mesruiyeti, temsil, siyasi partiler, cogunluk ve azinlik iligkileri gibi konu
basliklar1 Kelsen’in degerlendirmelerinin odagindadir. Fasizm tehdidi
gectikten sonra demokrasi teorisini farkli boyutlariyla incelemeyi
stirdirmustiir.

Anahtar Kelimeler: Hans Kelsen, Saf Hukuk Kurami, Demokrasi
Teorisi, Mesruiyet, Gegerlilik.



2281 erba

neciijettin

13-15 Mays | May 2022

hukuk kongresi + law congress

HANS KELSEN’S DEMOCRACY THEORY AND ITS RELATION WITH
LAW

Abstract

Hans Kelsen’s pure theory of law is against the natural law theory
which explain the law according to values. He thinks that the values
should be excluded from law theory because of understanding law
as a science. Besides, he doesn’t approve analitical legal positivism’s
explenation of law as an order arising from will of the sovereign.
According to him, law obtains scientific qualification only if law can be
clarified its own normative system. Based on this thought, he elucidate
the norms of law in a way that they are sources to each other. The
source of law is not a will, whether the norm protects a value or not
doesn’t affect its validity. Therefore, the pure theory of law evaluates a
law system and its normatif field from the perscoective of the hyrearch
of norms, ignoring whether a state is democratic or authoritarian. A
norm is valid if it appropriates to the upper norm which it originates.
If it is inappropriate, it is valid until the compotent legal authorities
determines the voidness. This explanation is the main reason of crticism
of normativist positivism. Kelsen, constitutes the pure theory of law by
taking the legitimacy out of his theory. Kelsen also stated that in pure
legal theory, what is pure is not the law but its theory.Kelsen is aware of
that law is influenced history, policy and sociology. Therefore, Kelsen’s
view of political is not neutral and far from values as his understanding
of law. While examining Kelsen’s pure theory of law, his commitment
to democracy should not be overlooked. The pure legal theory, which
he put forward with an effort to scientificize the law, also explains the
legal systems that exist in anti-democratic regimes. However, Kelsen, as
atheorist who assimilated the spirit of the time, made theoretical studies
on the institutionalization of democracy. Kelsen, who opposed Schmitt’s
attempt to define the sovereign outside the law, comprehended the
state with legality and stated that the concept of sovereign/state/power
cannot exist outside and above the law. However, Kelsen predicted that
after WWI socialist movements in Russia, the rise of fasicm in Italy and
Germany would weaken idea of democracy. During this period, he
emphasized the value of democracy in his works and made suggestions
that would contribute to its institutional structure. The subjects such
as the legitimacy of the democratic regime, representation, political
parties, majority and minority relations are at the center of Kelsen’s



lararast =1/11

féciijettin 999
rbakan

hukuk kongresi + law congress
assessments. After the threat of fascism passed, he continued to examine

the theory of democracy with different dimensions.

Key Words: Hans Kelsen, The Pure Theory Of Law, The Theory Of
Democracy, Legitimacy, Validity.
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INSAN HAKLARININ SPORDA YATAY UYGULANABILIRLIGI

Avukat Cemil KOC
Konya Barosu

ORCID ID: 0000-0003-0895-6093

Ozet

Hayatimizin 6nemli ve ayrilmaz bir parcasi haline gelen spor, toplumun
biitlin kesimlerini bir araya getirirken, ayni zamanda diinyanin hemen
her yerinde spor ile ilgili kurumsal yapilar olusturulmus ve bu kapsamda
yasal ¢alismalar yapilmistir. Spordaki kural ve ilkeleri diizenleyen spor
yonetim kuruluslar1 genelde kar amaci giitmeyen dernek statiisiinde
olup, bu nitelikleri sayesinde orgiitlenme 6zglrliigii glivencesi olan
tilkelerde 6nemli 6l¢iide 6zerklige sahiptirler. Bu yoniiyle spor yonetim
kuruluslarinin devlet yetkilerini kullanan bir kamu otoritesi degil 6zel
hukuka tabi dzerk kuruluslar olduklar: gerekge gosterilerek, 6zel hukuk
iliskilerinde esitsiz bir giic iliskisi s6z konusu olmayacagindan bahisle
sporda insan haklarinin bir roli olmadig1 uzun siire kabul gérmiistiir.

Insan haklar1 hukukunun, «<kamu glciini kullanan kamusal makamlar
ile bireyler arasindaki esitsiz gti¢ iliskisi s6z konusu oldugundan devreye
giren bir hukuk disiplini» olmasindan hareketle devletin diizenleme
sinirlari icinde yer almayan ve 6zerk bir alan olarak kabul edilen spor ile
insan haklar1 arasinda bir iliskinin olmadig1 distintilebilir. Haliyle insan
haklarina iliskin kural ve ilkelerin 6ncelikle devlet-birey iliskilerinde
uygulanabilecegi, sporun 6zel aktdrleri arasinda uygulanmayacagi iddia
edilebilir. Zira klasik insan haklar1 hukuku da temel haklarin kamu
giiciinli elinde bulunduran kimselerce ihlal edilmesini aramaktaydu.
Ancak giintimtzde toplum i¢inde esit iliskilere sahip olmayan bireylerin
temel hak ve ozglrliiklerinin kolayca ihlale ugrar hale gelmesi
devletlerin bu bireylere karsi koruyucu bir yaklasim sergilemesini
gerekli kilmaktadir. Ozellikle toplumsal yasamin ¢esitlenmesiyle birlikte
yatay ihlallerde yasanan artislarin hiz kazanmasi zamanla hakim olan bu
anlayisi degistirmistir.

Oziinde “insanca yasama” fikrine dayanan insan haklarinin bireyler
arasli iligkileri de kapsar sekilde tim hukuki iliskilerde gecerli olmasi
kacginilmaz bir gerekliliktir. Nitekim devletin yani sira temel haklarla bagh
olan bireyler, diger bireylerin hak ve 6zgiirliiklerine saygili davranmak
zorundadirlar. AIHM de bu cercevede AiHS'ye taraf devletlerin 6zel
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hukuk kisileri arasinda gerceklesen her tiirlii hukuki iliskiye 6nlem alma
gereklilikleri oldugunu 1srarla vurgulamaktadir. Nitekim, 6zel hukuk
iligkilerinde de bireylerin temel hak ve 6zgtirliikkleri bakidir.

Diinya genelinde kurumsal yapilar1 haiz 6zerk spor yonetim
kuruluslarina bakildiginda, bir¢ogunun bulundugu devletin yasalarla
kendilerine yetki verildigi goriilmektedir. Ayrica bu kuruluslar tekel
niteligine sahiplerdir. Dolayisiyla sporu yoneten kuruluslarin kamu
giicline benzer bir giice sahip olduklar1 séylenebilir. Buradan hareketle
tekelci ve kamusal bir yapiya sahip olusu dikkate alindiginda ulusal ve
uluslararasi spor kuruluslarinin eylemleri devletlere atfedilebilir.

Ne kadar o6zerk olurlarsa olsunlar kanunlarla kurulan, disiplin
ve yonetim alaninda bir tiir miinhasiran yargi yetkisine sahip tekel
niteligindeki spor kuruluslar1 devletin fonksiyonlarindan birini ifa
ettiklerine gore, temel haklara da riayet etmekle yiikiimli olduklar:
kabul edilmelidir. Zira, insan haklari sorumlulugunun temel ilkelerinden
biri de devletin normalde kendisine ait olan gorev ve yetkilerini 6zel
hukuka tabi gercek ve tiizel kisilere kismen veya tamamen devrettiginde,
AIHS kapsaminda giivence altina alinmis insan haklar1 sorumlulugundan
kurtulamayacagi hakkindadir. Bu da artik insan haklar1 hukukunun
sporda bir rolii olmadig1 yoniindeki yaklasimin gecerli olmadigini
gostermektedir.

Anahtar Kelimeler: insan Haklar, Spor, Sporda Insan Haklari,
Ozerklik, Yatay Uygulanabilirlik.
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HORIZONTAL APPLICABILITY OF HUMAN RIGHTS IN SPORTS

Abstract

Sport, which has become an important and integral part of our lives,
brings together all segments of society, at the same time, corporate
structures related to sports have been created almost everywhere in
the world and legal studies have been carried out in this context. Sports
management organizations regulating the rules and principles in sports
usually have the status of non-profit associations and, thanks to these
qualities, have a significant degree of autonomy in countries where
freedom of association is guaranteed. In this aspect, it has been accepted
for a long time that sports management organizations do not have a
role in sports betting, as there will be no unequal power relationship
in private legal relations, citing that they are autonomous organizations
subject to private law, not a public authority that uses state powers, and
human rights have no role in sports betting.

Human rights law, “the unequal power relationship between
individuals and public authorities that uses public power is in question
because of alaw which is activated in the discipline” state is not contained
within the boundaries of the editing and motivated by having accepted
as an autonomous field in the absence of a relationship between sports
and human rights may be considered. It can be argued that the rules
and principles dec human rights can be applied primarily in state-
individual relations, and not among the private actors of sports. Because
classical human rights law also called for the violation of fundamental
rights by those who hold public power. However, today, the fact that the
fundamental rights and freedoms of individuals who do not have equal
relations in society are easily violated makes it necessary for states
to take a protective approach to these individuals. Especially with the
diversification of social life, the acceleration of the increase in horizontal
violations has changed this prevailing understanding over time.

It is an inevitable requirement that human rights, which are based
on the idea of “living decently” in essence, should be valid in all legal
relations, including interpersonal relations. As a matter of fact,
individuals who are bound by fundamental rights, as well as the state,
must respect the rights and freedoms of other individuals. Private law of
a state party to the ECHR, the EHRC also in this context the relationship
between individuals to take action to emphatically stresses that any
legal requirements. As a matter of fact, the basic rights and freedoms of
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individuals are also important in private legal relations.

Looking at autonomous sports management organizations with
corporate structures around the world, it can be seen that the state
in which many of them are located is authorized to them by law. In
addition, these organizations have a monopoly nature. Therefore, it can
be said that the organizations that manage sports have a power similar
to public power. Proceeding from this, taking into account the fact that
it has a monopolistic and public structure, the actions of national and
international sports organizations can be attributed to the states.

No matter how autonomous they are, sports organizations that are
established by law and have a monopoly nature with some kind of
exclusive jurisdiction in the field of discipline and management should
be recognized that they are also obliged to respect basic rights, since
they perform one of the functions of the state. Indeed, one of the basic
principles of human rights, state responsibility, the duties that belonged
to him normally when transferred partially or completely natural
and legal persons in private law, that he could not escape from the
responsibility for human rights guaranteed under the ECHR is about.
This shows that the approach that human rights law no longer has a role
in sports is no longer valid.

Keywords: Human Rights, Sport, Human Rights In Sport, Autonomy,
Horizontal Applicability.
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KLASIK FIKIH ESERLERINDE CEVRE VE IMAR KONULARI VE
HUSAMUDDIN ES-SADRU’S-SEHID OMER B. ABDILAZiZ B. OMER
B. MAZE EL-BUHARI’NIN KiTABU’L-HIiTAN, DiRASE FIKHIYYE Li

AHKAMI’L-BINA VE’L-iRTiFAK ADLI ESERIN iNCELEMESI

. Prof. Dr. Adem ESEN
Istanbul Universitesi Siyasal Bilgiler Fakiiltesi

ORCID ID:0000-0001-9720-6096

Ozet

Islam medeniyeti imar konularina énem vermis, bina (imare) ile
toplum ve ¢evre orasindaki iliski “fikh-1 imare” icinde ele alinmistir.
Imar, sehir planlama, bina, sokak ve meydan diizenlemesi gibi konular
fikih, ahkamii’s-sultaniyye ve hisbe kitaplarinde yer almistir. Genellikle
biiyu’ (aligveris), icare, suf’a, kismet, sulh, gasb, ihyau’l-mevat ve diger
konular i¢inde de islenmistir. Ciiz'i konularda fakihlerin goriisleri olan
Fetava kitaplari da bu kaynaklar arasindadir. Ayrica “ilmii’s-surut ve’s-
sicillat” kitaplart mevcuttur. Yani, hukuki muameleleri kayit altina almak
lizere diizenlenen belge, senet” anlamindaki sartin ¢cogulu siiriit ile “yargi
kararini iceren belge, ilam, mahkeme defteri” anlamina gelen sicilin
cogulu sicillattan (ilmui’l-vesaik) olusmaktadir. Yapi isleri ayn1 zamanda
kamu diizenini ilgilendirdiginden bu konular muhtesibin gorevleri
arasinda yer almistir. [lmii’l-ihtisab olarak bilinen bu alan emri bi’lma’ruf
nehyi ani'lmiinker (iyiligi emretmek, kotiliigii yasaklamak) amacini
glder. Cevre ve imar konularinda gozetilen ilkeler sdyle siralanabilir:

- Emri bi’'maruf nehy-i ani’l-miinker, yani iyiligin yayilmasi, kotiiliigiin
engellenmesi.

- Zararin onlenmesi,

- Zarara karsilik zarar vermenin engellenmesi,

- Zararin karsilanmasj, telafi edilmesi,

- Basta miilkiyet hakki olmak tizere haklarin korunmasi,
- Harim hakki (harimii’l-ciran)

Ayricabu alanda el-hitan, el-cidar veya el-blinyan adl miistakil kitaplar
da vardir. Bunlar arasinda Buharali fikih konusunda 6nemli eserler
veren Hiisimiiddin es-Sadrii’s-sehid Omer b. Abdilaziz b. Omer b. Maze
el-Buharf, (483-536 h./1090-1141 m.) ait Kitabii’'l-hitdn 6nemli bir yere
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sahiptir. Dr. Abdullah Nezir Ahmed Mizzi bu kitabin yazma niishalarini
karsilastirarak tahkikini yapmistir.

Kitabin Konulari: Kitap li¢ kisimdir. Her kisimda bablar, bablarin altinda
da fustl (fasillar) vardir: Kitap 3 aksam, 20 bab ve 57 fasildan ibarettir.
Birinci kisimda duvarlar (hitan) ile ilgili su konulara yer verilmistir:
binada istihkak ve ittisal, setr, iki ev arasindaki duvara istirak (ortaklik),
dikili ve bitisik direkler gibi 6rnekler, duvarlarda anlasmazlik durumlari,
binada tealli. ikinci kisimda mesil (su yolu), saky, ve zer’ konular1 yer
almistir. Ugiincii kisim turuk (yollar) ve kapilar (ebvab) ele alinmistir.
Yani, irtifak haklari da ele ahnmstir.

Miiellif ele aldig1 konular1 “ama¢ bakimindan en zor ve uzlastirma
bakimindan da en gii¢ konular” olarak goriir. Ger¢cekten de bu konular
fertlerin menfaatlerini dogrudan ilgilendirdigi i¢in giiniimiizde de ayni
gercegi korumaktadir. Hitan (duvarlar) konusunu ele almanin gerekeesi
de “insanin baskasindaki hak sahipligi dava ile ortaya ¢ikar, duvar (hait)
de kisinin bagkasindaki hakkini ifade eder, boylece suf’a, sirb, tarik gibi
haklar gibi haitte dava somutlasir. Bunun delili iki duvar arasinda, catinin
altina uzatilan agactir”. Buna gore, miilkiyeti belirleyen asil unsurun,
duvar oldugu anlasilmaktadir. Duvar, mekani ¢evreleyen seydir. Nitekim
binanin alt kismi temelidir.

Cevre ve imar diizenlemeleri ferdi miilkiyet icinde kalmayip, imar
hukuku icinde dnemli bir yere sahip olarak kamu idarelerinin gorev
alanina girmistir. Hatta cevre ve iklim degisikligi sorunlar1 artik ulusal,
hatta uluslararasi diizenlemelerin konusu olmustur.

Anahtar Kelimeler; Cevre, Imar Hukuku, Fikih, Islam Hukuku, Hitan
(Duvarlar).
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ENVIRONMENTAL AND ZONING SUBJECTS IN CLASSICAL FIQH
WORKS AND THE SHORT REVIEW OF “KiTABU’L-HIiTAN, DiRASE
FIKHIYYE Li AHKAMI'L-BiNA VE'L-IRTiFAK BY HUSAMUDDIN ES-

SADRU’S-SEHID OMER B. ABDILAZiZ B. OMER B. MAZE EL-BUHART’

Abstract

Islamic civilization gave importance to zoning issues, and the
relationship between building (imare) and society and the environment
was discussed in “figh-1 imare”. Subjects such as zoning, city planning,
building, street and square arrangement were included in the books
of figh, ahkamii’s-sultaniyye and hisbe. Generally, it is also covered in
trading (biliyu"), icare, suf’a, kismet, compromise (sulh), exaction (gasb),
ihyaul-mavat and other subjects. Fatawa books, which are the opinions
of jurists on minor issues, are among these sources. There are also
the books “ilmii’s-surut ve’s-sicillat”. In other words, the plural of the
condition meaning “document, deed”, which is prepared to record the
legal transactions, and the plural of the register, which means “document
containing the judicial decision, i'lam, court book”, consists of sicillat
(ilmii'l-vesaik). Since construction works are also related to public
order, these issues were among the duties of the muhtasib. Known as
[Imi>l-ihtisab, this field order aims at bi’lma’ruf nehyi ani’lmunker (to
enjoin good and forbid evil). The principles observed in environmental
and zoning issues can be listed as follows:

- Amri bi'maruf nehy-i ani’l-munkar, that is, spreading goodness and
preventing evil.

- Prevention of harm,

- Preventing harm in return for harm,

- Compensation for the damage,

- Protection of rights, especially the right to property,
- Harim right (harimii’l-jiran)

In addition, there are independent books in this field called al-hitan,
al-cidar or al-blinyan. Among them, Kitabii'l-hitan by Hiisamiiddin es-
Sadrii’s-sehid Omer b. Abdilaziz b. Umar b. Maze al-Bukhari (483-536
H./1090-1141 A.D.) has an important place. Abdullah Nezir Ahmed Mizzi
made an analysis of this book by comparing its copies.

Topics of the Book: The book is in three parts. There are chapters in
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each section and fusul (chapters) under the chapters: The book consists
of 3 parts, 20 chapters and 57 sections. In the first part, the following
subjects related to the walls (hitan) are included: remuneration and
ittisal in the building, setr, participation in the wall between two houses
(partnership), examples such as standing and adjoining pillars, conflict
situations on the walls, taalli in the building. In the second part, the
subjects of mesil (water way), saky, and zer’ took place. The third part
deals with turuk (roads) and gates (ebvab). In other words, servitudes
are also discussed.

The author says that the subjects he deals with are “the most difficult
in terms of purpose and the most difficult in terms of reconciliation”.
Indeed, since these issues directly concern the interests of individuals,
they maintain the same reality today. The reason for dealing with the
issue of hitan (walls) is that “one’s rightful possession of another person
emerges with a lawsuit, and the wall (hait) expresses one’s right in
another, so the case becomes concrete in the case of rights such as suf’a,
shirb, and tarik. The proof of this is the tree stretched under the roof
between two walls”. Accordingly, it is understood that the main element
that determines the property is the wall. The wall is what surrounds the
space. Indeed, the lower part of the building is the foundation.

Environmental and zoning regulations do not remain in individual
property, but have an important place in the zoning law and have
entered the field of duty of public administrations. In fact, environmental
and climate change problems are now the subject of national and even
international regulations.

Key Words: Environment, Zoning Law, Figh, Islamic Law, Hitan
(Walls).
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MEHIR HUKUMLERI CERCEVESINDE CEZAYIR AILE KANUNU iLE
HUKUK-I AILE KARARNAMESI’NIN MUKAYESESI

Doktora Ogrencisi Abdelbasset KHALED
Ankara Yildirim Beyazit Universitesi Sosyal Bilimler Enstitiisii

ORCID ID: 0000-0002-1983-8503

Ozet

Ortak asli kaynaklar1 Islam seriati olan 84/11 sayili Cezayir Aile
Hukuku ve Hukuk-1 Aile Kararnamesi mehir, nikah akid esnasinda
kocanin esine vermis oldugu veya vermeyi taahiit ettigi para veya mal
olarak tanimlamaktadir. Bununla bereaber, her iki kanun da, bu para
veya mal (mehir) kocanin zimmetinde sabit olan bir borg¢ olarak kadinin
tizerindeki hakkinin korunmasini ve mehirden dogan uyusmazliklarin
nasil¢oziimleneceginidiizenlemektedir. Bugalismada, Cezayiryargitay’in
kararlari ve Osmanli mahkeme kayitlarindan istifade ederek hem Cezayir
Aile kanunu’'nda hem de Hukuk-1 aile Kararnamesi'nde yer alan mehrin
hiikiimleri incelenmesine ek olarak, konu ile ilgili iki kanun arasindaki
benzerlikleri, farkhiliklar1 ve bunlarin islam Seriati hiikiimleriyle ne
Olglide uyumlu oldugunu belirlemek amaciyla iki kanunda yer alan
mehrin hiikiimleri mukayese edilecektir. Varilan sonuglar su sekilde
ozetlenebilir: Cezayir yasa koyuculari, Malikilerin goriisiinii alarak mehir,
nikahin sartlarindan olarak nitelendirirken, Osmanli yasa koyuculari,
Hanefiler, Safiiler ve Hanbelilerin goriisiinii alarak nikahin bir eseri
ve neticesi olarak nitelendirir. Boylece, hem Cezayir Aile Kanunu hem
de Hukuk-1 Aile kararnamesi mehir hiikiimiinde farklilik gosterir. Ote
yandan, hem Cezayir yasa koyucular1 hem de Osmanli yasa koyucularina
gore 6deme zamani acgisindan mehr-i miieccel ve mehr-i muaccel olarak
ikiye ayrilan mehir, miktar1 agisindan mehr-i misil ve mehr-i miisamma
olmak tlizere iki ¢esittir. Mehrin edasin1 gerektiren sebepler konusunda
ise, her iki kanun, ister misil olsun ister miisamma olsun taraflardan
birinin o6limi veya zifaf (hakiki duhul) gerceklestiginde, mehrin
tamaminda kadinin miilkiyet hakkini kazanabilmesini belirtirken, nikah
akdinden sonra ve zifaf geceklesmeden once talak (bosanma) olmasi
durumunda mehrin yarisi kadinin oldugunu belirtir. Boylece, hem
Cezayir yasa koyucular1 hem de Osmanli yasa koyucular1 Malikilerin ve
Safiilerin goriislerini benimsemis olurlar. Cezayir yasa koyuculari, esler
veya mirascilar1 arasindaki mehir mehir ile ilgili ihtilafi kisa ve 6z bir
sekilde ele alarak her tirlii ihtilafi iceren zifafa dayali genel bir kural
koyarken, Osmanli yasa koyuculari, mehirden kaynaklanan ihtilaflari
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tesmiyenin varliginda ihtilaf ve mehrin miktarinda ihtilaf olmak iizere
ikiye ayirdigi icin bunu biraz ayrintili olarak ele almistir.

Anahtar Kelime: Cezayir Aile Kanunu, Hukuk-1 Aile Kararnamesi,
Mehir, Nikah, Talak.
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THE COMPARISON BETWEEN ALGERIAN FAMILY LAW OTTOMAN
LAW OF FAMILY RIGHT IN THE DOWRY PROVISIONS

Abstract

Algerian Family Law No. 84/11 and The Ottoman Law of Family Right,
whose common primary source is Islamic Sharia, defines dowry as
money or property that the husband gives or undertakes to give to his
wife during the marriage contract. Yet, both laws regulate the protection
of the woman's right over this money or property (dowry) as a specified
debt at the assets of the husband and set out the methods of resolving
the dispute regarding the dowry.

In this study, in addition to studying the provisions of the dowry
(mahr) in both the Algerian Family Code and the Legal Family Decree,
by benefits of the decisions of the Algerian Supreme Court and the
Ottoman court records, the provisions of the dowry (mahr) in the
two laws will be compared in order to determine the similarities and
differences between the two laws on the subject and to what extent they
are compatible with the provisions of the Islamic Sharia. The findings
reached can be summarized as follows: Algerian legislators, taking
the opinion of Malikis, define dowry as a condition of marriage, while
Ottoman legislators, taking the thought of Hanafis, Shafiis, and Hanbalis,
define it as a work and outcome of marriage. Thus, both the Algerian
Family Code and the Family Law decree differ in the law of mahr. On
the other hand, according to both Algerian legislators and Ottoman
legislators, the mahr, which is divided into two as mehr-i mueccel and
mehr-i muaccel in terms of payment time, is of two types as mehr-i
misil and mehr-i miisamma in terms of amount. As for the reasons that
require the act of mahr, either in misil or miisamma. it dues upon the
death of one of the parties or when the marriage ( consummation of
marriage ) occurs, While it states that the woman can acquire the right to
own property in the entire mahr, it indicates that half of the dowry goes
to the woman when the divorce happens before the consummation of
marriage and after the marriage contract. Thus, both Algerian legislators
and Ottoman legislators adopted the views of Malikis and Shafiis. While
Algerian legislators dealt with the dispute between spouses or their
heirs regarding dowry in a brief and succinct method, they put forward
a general rule based on a pact including all kinds of disputes, However
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Ottoman legislators divided the disputes arising from bridwealth into
two disagreements in the naming and in the amount of dowry. Ottoman
legislators have covered this in some detail.

Keywords: Algerian Family Law, The Ottoman Law Of Family Right,
Dowry, Marriage, Divorce.
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iSLAM CEZA HUKUKUNDA KASTEN YARALAMA SUCU BAKIMINDAN
ORGAN NAKLi

Ars. Gor. Mustafa UNAL
Necmettin Erbakan Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0003-3454-9694

Ozet

Kasten yaralama su¢u bakimindan korunan hukuki yarar, viicut
biitiinliigii olarak karsimiza c¢ikmaktadir. Bu hukuki yararin ihlali
durumunda failin ceza hukuku sorumlulugu dogacaktir. Ancak bazi
durumlarda kisilerin viicut biitiinliikleri ihlal edilse de faillerin ceza
hukuku sorumluluklarindan bahsedilemez. Bu durumlarda fiili hukuka
uygun hale getiren bir neden mevcuttur.

Hukuka uygunluk sebepleri mesru savunma, gorevin ifasi, hakkin
kullanilmasi, ilgilinin rizasi ve zilyetligin korunmasi seklinde tasnif
edilebilir. Gorevin ifas1 kapsaminda hekimin mesleginin icras1 ve
ilgilinin rizas1 kasten yaralama sugunda gerekli sartlar da bulundugu
takdirde birer hukuka uygunluk sebebi arz etmektedir. Bu nedenlerin
bulunmasi halinde, fiil ile kisinin viicut biitiinliigii ihlal edilmis olsa da
failin sorumluluguna gidilmeyecektir. Bu iki hukuka uygunluk sebebi
ile baglantih olarak organ nakli meselesi de incelenebilir. Nitekim
organ nakli yapilan kimsenin viicut biitiinliigi, ilgili fiil ile ihlal edilmis
olmaktadir. Dolayisiyla hukuka uygunluk nedenleri ile birlikte organ
naklinin degerlendirilmesi gerekmektedir.

Organnaklininhukukauygunolup olmamasiislamhukukgulariarasinda
tartismal1 bir konudur. Glintimiizde organ naklinin hukuka uygunluguna
yonelik gortsler agirlik kazanmistir. Ancak organ nakli mutlak anlamda
degil, gerekli sartlar1 tasidig1 takdirde bir hukuka uygunluk nedeni teskil
edecektir. Bu bakimdan organ naklini gerceklestiren faile, failin fiiline
ve magdura yonelik sartlar g6z 6niine alinmalidir. Kasten yaralama sugu
bakimindan, kisinin viicut bitinliigiinii ihlal eden fiilin, organ nakli
nedeniyle hukuka uygunluk sebebinden yararlanabilmesi icin islemi
yapanin hekim olmasi, tibbi metotlarin uygulanmasi, tedavi kasti ile
hareket edilmesi, ilgililerin rizasinin bulunmasi ve bu islemin maddi bir
menfaat karsilig1 yapilmamasi gerekli sartlardandir.

Viicut biitiinliigii ihlal edilen kisinin rizasinin, ceza hukuku bakimindan
hukuka uygunluk nedeni tegkil etmemesi durumunda dahi, ilgili riza
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failin cezalandirilabilirligine etki edecektir. Bu riza, o6zellikle failin
kisas ve diyetten dolayr sorumlu tutulmamasina yol acgabilecektir.
Ancak burada bir ayrim s6z konusu olacaktir. Fiil hukuka uygun hale
gelmedigi icin kisas ve diyetten 6tiiri fail sorumlu tutulmasa dabhi, tazir
ile cezalandirilabilecektir. Dolayisiyla ilgili riza hukuki sorumlulugu
kaldiriyor olsa da, cezai bakimdan sorumlulugu etkilemeyecektir.

Anahtar Kelimeler: Kasten Yaralama, Organ Nakli, Hukuka Uygunluk
Sebepleri, Meslek Icrasy, Ilgilinin Rizas1.
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ORGAN TRANSPLANTATION IN WILLFUL INJURY IN ISLAMIC
CRIMINAL LAW

Abstract

The legal benefit protected in terms of willful injury is physical
integrity. In case of violation of this legal benefit, the criminal liability of
the perpetrator will arise. However, in some cases, even if the physical
integrity of individuals is violated, the criminal law responsibilities of
the perpetrators cannot be mentioned. In these cases, there is a reason
that makes the act legal.

Reasons for compliance with law can be classified as legitimate self-
defense, performance of duty, exercise of right, consent of the person
concerned and protection of possession. Within the scope of the
performance of the duty, the execution of the profession of the physician
and the consent of the relevant person are grounds for compliance with
the law, if the necessary conditions are also included in the crime of
willful injury. In the presence of these reasons, the perpetrator will not
be held responsible even if the physical integrity of the person has been
violated by the act. In connection with these two reasons of compliance
with the law, the issue of organ transplantation can also be examined. As
a matter of fact, the physical integrity of the organ transplant recipient is
violated by the relevant act. Therefore, organ transplantation should be
evaluated together with the reasons for compliance with the law.

Whether organ transplantation is legal or not is a controversial
issue among Islamic jurists. Today, opinions on the legality of organ
transplantation have come to the fore. However, organ transplantation
will not be absolute, but will constitute a reason for compliance with the
law if it meets the necessary conditions.

Even if the consent of the person whose physical integrity is violated
does not constitute a reason for compliance with the law in terms of
criminal law, the relevant consent will affect the punishability of the
perpetrator. This consent may lead to the perpetrator not being held
responsible for quesas and blood money. However, there will be a
distinction in this regard. Even if the perpetrator is not held responsible
for quesas and blood money, since the act does not become lawful, he

l 245



s =1/11

uluslararas: * international tt
4| TECT LT
r
hukuk

kongresi + law congress

can be punished with tazir. Therefore, although the relevant consent
removes the legal liability, it will not affect the liability in criminal terms.

Keywords: Willful Injury, Organ Transplantation, Reasons For
Compliance With Law, The Execution Of The Profession, Consent Of The

Relevant Person.



1+ inter =1/11

ciijettin

022

nécmetti
erbakan

s
hukuk kongresi * law congr

GUNUMUZ SUUDi ARABISTAN HUKUK SiSTEMiNDE HAKiMLERIN
GOREVLERI VE YASAL PROSEDUR

Dr. Sumeyra YAKAR
1gdwr Universitesi Ilahiyat Fakiiltesi

ORCID ID: 0000-0001-8335-6819

Ozet

Giiniimiizde, yasal sistemlerinde islam hukukunu (seriat) uygulayan
Suudi Arabistan, Iran, Afganistan veya Pakistan az sayida iilke
bulunmaktadir. Suudi kimligi, 6rf ve hukuk sistemi teoride ve pratikte
birbirinden ayrilamaz bir yapiya sahip oldugu i¢in Suudi Arabistan’in
yapisi digerlerinden farklilik gostermektedir. Suudi Arabistan’da kadi
veya hakimlerin rollerinin, gorevlerinin ve niteliklerinin ayrintili
aciklamasi, Islam hukukunun giiniimiiz sistemlerinde islevsel olarak
kullanihsini géstermesi bakimindan analiz edilmistir. islam hukukuna
gore hakimlerin asgari bilgi, beceri ve kapasiteleri ¢esitli mezhepler
arasinda farklilik géstermemesine ragmen, alaninda yetkin bagimsiz
bir miictehit olarak ictihat yapabilmek i¢in sart kosulan nitelikler
mezhepler arasinda farklilik gostermektedir. Bu makale, bir alan
arastirmasi 6rnegi olarak ¢agdas Suudi Arabistan’daki yargi usullerini
ve hakimlerin sorumluluklarini agiklamayr amacglamaktadir. Suudi
hakimler, davalarin degerlendirilmesi sirasinda bagimsiz muhakeme
yapma 0zgiirliigiine sahip olsalar da, klasik fikih kaynaklarinda bulunan
hiikiimleri uygulamaktadirlar. Bu nedenle Suudi hukuk sistemi, teorik
olarak geleneksel Islam hukuku (fikih) tarafindan yonetilmektedir ve
yasama, yiirlitme ve yargl organlar1 arasinda bir ayrim yoktur. Suudi
hukuk sisteminin bu yar1 bagimsiz yapisi, onu kanunlara bagh olan
hukuk sistemlerinden ayirmaktadir.

Arastirma ayrica, Hanbeli hukuk geleneginde farkl kosullarin nasil ele
alindigini, 6zellikle baglamsal unsurlarin ¢agdas Suudi hukuk sisteminin
fikhi usuliinde hakimin kararini nasil etkiledigini incelemektedir.
Analitik ve tamimlayic1 yontemler uygulayan bu makalenin amaci, Suudi
hukuk sisteminde hakimlerin sorumluluklarin1 ve yargi prosediiriini
arastirmaktir.

Anahtar Kelimeler: islam Hukuku, Seriat, Suudi Arabistan, Kadilarin
Gorevi, Yasal Prosediir, Mahkeme Tutanagi.
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THE ROLE OF JUDGES AND THE JURISPRUDENTIAL PROCEDURE IN
SAUDI LEGAL SYSTEM

Abstract

The main sources (the Qur’an and Sunna) of Islamic law (shari’a) are
immutable, but the law must be applicable and adjustable according
to different times and places. The justification of time and place are
meaningful and acceptable in Islamic jurisprudence as proponents of
change. When the conditions of the society change, the previously existing
regulations need change for the applicability of rules. The decision of
judge (gadi) can advocate either consistency or change depending on
the contextual factors because Islamic law has a room for local practices
and environmental parameters of the community. The consideration of
context, therefore, gives flexibility and freedom to legal interpretations
and it also enables the judges to apply custom in addition to main legal
principles that lead the legal changes. There are a few countries that
apply sharia in their legal system such as Saudi Arabia, Iran, Afghanistan,
or Pakistan. Saudi Arabia is different among them because Saudi identity,
custom, and legal system cannot separated each other either in theory
or in practice. The precise description of the roles and qualifications
of Saudi judges in the legal process will be analysed to understand the
actual practice of the jurisprudence. It is important to note that whereas
the minimum level of the judges’ skills or essential requirements may
not vary among various schools according to Islamic law, the highest
stage of qualities or the possibility of independent reasoning (ijtihad)
might require different conditions. The paper, therefore, aims to shed
light on the jurisprudential procedure and the responsibilities of judges
in Saudi Arabia as an example of area study. Although the Saudi judges
have a freedom to exercise independent reasoning during the evaluation
of the cases, they are required to follow the classical regulations which
are transmitted by the textual sources of previous scholars. The Saudi
legal system is supposedly governed by the traditional framework of
I[slamic law (figh) and there is no separation between the legislative,
executive and judicial branches. This semi-independent nature of Saudi
legal system separates it from completely dependent codified legal
systems. The research, also, examines how the different conditions are
treated within the Hanbali legal tradition, in particular how contextual
elements influence the decision of the judge in jurisprudential procedure
of contemporary Saudi legal system. By applying an analytical and
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huki
descriptive methods, the objective of the paper is to investigate the

responsibilities of the judges and the jurisprudential procedure at the
Saudi legal system.

Key Words: Islamic Law (Shari’a), Saudi Arabia, Saudi Jurisprudence,
Role Of Judge (Qadi), Legal Procedur.
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ANONIM SIRKET ORTAKLARININ SIGORTALILIGI VE 2019/9 SAYILI
GENELGE SORUNU

Dr. Ogr. Uyesi Aysegiil EKIN
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi
ORCID ID: 0000-0002-0659-6648

Ozet

5510 Sayili Sosyal Sigortalar ve Genel Saglik Sigortasi Kanunu’'nun
4/1-b,3 maddesine gore anonim sirketlerin yonetim kurulu tiyesi olan
ortaklarinin sigortaliligl diizenlenmistir. S6z konusu Kanun yiirtrlige
girmeden 6nce anonim sirket yonetim kurulu tiyesi olan ortaklarinin 4/1-
a (SSK) kapsaminda sigortaliliklar1 miimkiin iken, Kanun sonrasinda artik
4 /1-b (Bag-Kur) kapsaminda sigortali olabileceklerdir. Kanun sonrasinda
4 /1-a’li olarak sigortalilig1 baslayan ve sigortaliligi kesintisiz devam eden
anonim sirket ortag1 4/I-a’lh olarak emekli olabilmekteyken, 2019/9
say1l1 SGK genelgesi ile bu durum degismis, kisinin kendi sirketinde 4/1-a
(SSK) kapsamindaki sigortaliligini iptal ederek, 4/1-b (Bag-Kur) tescilini
yapmak suretiyle SSK primlerini Bag-Kur’a aktarilmaktadir. SSK olarak
yatirilan yliksek miktarli primler Bag-Kur’a aktarilirken diisiik miktarla
isci pay1 alinarak geriye kalan isveren payi sigortalinin sartlari ve talebi
dogrultusunda sigortaliya iade edilmektedir.

Kanun’da bu sekilde 4/I-a’dan 4/I-b sigortaliliga aktarima iliskin
diizenleme bulunmamasina ragmen, 2019/9 sayili genelge ile aym
sartlarda olan kisilerin farkl sigortalilik ile emekli olmalar1 vatandaslar
arasinda esitsizlige yol acacaktir. Nitekim 2019/9 sayili genelge
oncesinde ayni sartlarda olan kisi 4/I-a’li olarak sigortali olabilmisken,
genelge sonrasinda 4/1-b’li sigortali olabilmektedir. Anayasa’nin 138.
maddesinde yer alan, normlar hiyerarsisi ilkesi geregince hukuk
kurallar alt diizenleyici islemlerden olan genelge ile bagka bir ifade ile
alt kademede yer alan bir normun iist kademe normu olan kanuna aykir1
olmasi ya da onun kapsamini asabilecek sekilde diizenlemeler icermesi
miimkiin degildir. Normlar hiyerarsisinde kanun hikmii gibi st
kademede yer alan yasal diizenlemelere aykir1 diizenleyici tasarruflarin
idare tarafindan yiriirlige konulmasinin hukuka aykir1 oldugu agiktir.

Uygulamada goruldigii tizere anonim sirket yonetim kurulu tyesi
olan ortaklarin 4/I-a sigortalilig1 kesintiye ugramamigssa, 2019/9 sayili
genelge 6ncesinde emekli olmussa 4/1-a (SSK) olarak, sonrasinda emekli
olmussa 4/I-b (Bag-Kur) sigortalis1 yapilmaktadir. Belirttigimiz tizere
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alt kademede diizenleyici islemlerden olan bir genelge ile kisilere farklh
sonuglar doguracak sekilde emeklilik islemlerinin yapilmasi hukuka
ve hakkaniyete aykir1 olacaktir. Yillarca 4/I-a (SSK) emeklisi olacagini
diistinen sigortalinin, daha diisiik aylik aldig1 4/I-b (Bag-Kur) sigortal
olmasi bile ciddi anlamda hukuka giivensizlik olusturmaktayken, ayni
sartlarda sigortaliya farkli muamele yapilmasi evleviyetle hakkaniyetsiz
sonuglara sebebiyet verecektir. Bildirimizde 2019/9 Sayili SGK
genelgesinin belirttigimiz sekilde kisilerin sigortalilik islemlerinde farkl
sonuglara sebebiyet veremeyecegini, bu durumun agik sekilde hukuka
aykir1 oldugunu belirtecegiz.

Anahtar Kelimeler: 5510 Sayili Kanun, Genelge, Normlar Hiyerarsisi,
Anonim Sirket, Sigortalilik.



national =1/11

a

uluslararas: « int
hul

‘erbalk

kuk kongresi * law con

JOINT STOCK COMPANY PARTNERS INSURANCE AND THE
PROBLEM OF CIRCULAR 2019/9

Abstract

According to article 4/1-b,3 of the Social Insurance and General Health
Insurance Law No. 5510, the insurance of the shareholders who are
members of the board of directors of joint stock companies is regulated.
While it was possible for the partners, who were members of the board
of directors of the joint stock company before the Law in question, to
be insured under 4/I-a (SSK), they will now be able to be insured under
the scope of 4/1-b (Bag-Kur) after the Law. After the law, a joint stock
company partner whose insurance started as a 4/I-a and continued
uninterruptedly could retire as a 4/I-a member, but this situation
has changed with the SSI circular numbered 2019/9, and 4/I-a (SSK)
insurance in one’s own company has changed. ) insurance coverage and
by registering 4/Ib (Bag-Kur) SSK premiums are transferred to Bag-Kur.
While the high amount of premiums deposited as SSK is transferred
to Bag-Kur, the employee’s share with a low amount is taken and the
remaining employer’s share is returned to the insured in line with the
conditions and demand of the insured.

Although there is no regulation in the Law regarding the transfer from
4/1-a to 4/1-b insurance in this way, the retirement of people who are
under the same conditions with the circular numbered 2019/9 with
different insurance will lead to inequality among citizens. As a matter
of fact, while the person who was in the same conditions before the
circular numbered 2019/9 could be insured with 4/I-a, after the circular
numbered, the person with the same conditions could be insured with
4/1-b. Pursuant to the principle of hierarchy of norms in Article 138 of
the Constitution, it is not possible for a circular, which is one of the sub-
regulatory acts of legal rules, or in other words, for a norm at a lower
level to be against the law, which is a norm at a lower level, or to contain
regulations that may exceed its scope. It is clear that it is unlawful for the
administration to put into effect the regulatory acts contrary to the legal
regulations, which are at the top level in the hierarchy of norms, such as
the provision of law.

As seen in practice, if the 4/I-a insurance of the shareholders who
are members of the board of directors of the joint stock company has
not been interrupted, the insured is 4/I-a (SSK) if they retired before
the circular numbered 2019/9, and 4/I-b (Bag-Kur) if they retired
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afterwards. As we have stated, it would be against the law and equity to
make retirement transactions with a circular, which is one of the lower-
level regulatory transactions, in a way that will create different results
for individuals. Even the fact that the insured person, who thinks he
will be a 4/I-a (SSK) retiree for years, is insured with 4/I-b (Bag-Kur)
insurance, which receives a lower pension, creates a serious distrust
of the law, while different treatment of the insured under the same
conditions will lead to unfair results. In our statement, we will state that
the SSI circular numbered 2019/9 cannot cause different results in the
insurance transactions of individuals as we have stated, and that this
situation is clearly against the law.

Keywords: Law No. 5510, Circular, Hierarchy of Norms, Joint Stock
Company, Insurance.



ttiﬁl

hukuk kongresi * law cor

TURK i$ HUKUKUNDA KORUMALI iSYERi KAVRAMI VE
ENGELLILERIN KORUMALI iSYERLERINDE iSTIHDAM EDIiLMESININ
ESASLARI

Ars. Gor. Dr. Burcu EZER
Anadolu Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0003-4376-656X

Ozet

Calisma hayatindaki dezavantajli gruplardan biri olarak kabul edilen
engellilerin ¢alisma hayatina aktif olarak katilimlarini saglamak ve
istihdam oranlarini arttirmak amaciyla engelli istihdamina yoénelik
cesitli yontemler gelistirilmistir. Bu yontemleri belirli bir oranda engelli
istihdamini zorunlu tutan kota yontemi, destekli istihdam yodntemi,
belirli calisma alanlarinin engellilere tahsis edilmesi (sec¢ilmis is)
yontemi, kisisel calisma yontemi (engellilerin kendi islerini kurmalari
yontinden desteklenmeleri), kooperatif ¢calisma yontemi ve koruyucu
istihdam (korumali isyerleri) yontemi seklinde o6rneklendirmek
mimkiindiir. 19. yiizyll baslarindan itibaren tek basina veya diger
yontemlerle birlikte uygulanmaya baslanan ve tilkelerin dinamikleri ve
ihtiyaclar1 dogrultusunda uygulama bigimleri tilkeden iilkeye farklilik
gosteren koruyucu istthdam yonteminde, calisma kosullar1 engellilere
ozel olarak diizenlenmekte ve rekabetten uzak bir calisma ortami
olusturulmaktadir. Bu nedenle bu ¢alisma yontemi kapsaminda yer alan
isyerleri “korumali igyeri” olarak ifade edilmektedir.

Korumali isyeri uygulamasi, Tirk Hukukunda ilk olarak 2005
yilinda 5378 sayill Oziirliler ve Bazi Kanun ve Kanun Hiikmiinde
Kararnamelerde Degisiklik Yapilmasi Hakkinda Kanun (simdiki adiyla
Engelliler Hakkinda Kanun) ile getirilmistir. Bu uygulama ile isgiict
piyasasina kazandirilmalari gii¢ olan zihinsel ve ruhsal engelli bireylere,
devlet tarafindan teknik ve mali yonden desteklenen ve ¢alisma ortami
0zel olarak diizenlenen (korumali) isyerleri araciligiyla istihdam
olusturmak amaclanmaktadir. Korumali isyerlerinin isleyisine ve
denetimine iliskin usul ve esaslar, yonetmeliklerle diizenlenmis olup
son olarak 27.01.2022 tarihli Resmi Gazete’de yayimlanan Korumal
Isyerleri Hakkinda Yonetmelikle, korumali isyerlerine iliskin usul ve
esaslar yeniden ele alinmistir. Bu yonetmelikte esas itibariyle korumal
isyeri statiisliniin kazanilmasi ve sona ermesi, korumal isyerlerinde
calistirilacak personelin nitelikleri, isyerinin fiziki kosullari, korumal
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isyerinde istihdam edilecek asgari engelli sayis1 ve engellilerin engel
durumlari, korumali isyerinin isleyis esaslar1 diizenlenmektedir.
Ayrica cesitli mevzuatlarda korumali isyerlerinde ¢alisan engellilerin
licretleri ve adlarina 6denecek sosyal sigorta primlerine iliskin tegvikler,
korumali isyeri isvereninin 6demekle yiikiimlii oldugu bazi vergiler
bakimindan indirim ve muafiyetler ve korumali isyeri proje destekleri
diizenlenmistir.

Bu calismada, engellilere yonelik diizenlenen bir istthdam ydntemi
olarak korumali isyerlerini ele almak; korumali isyeri ydnteminin
uygulama esaslarina ve Tiirk Hukukundaki tarihsel gelisimine
deginmek; yirtrlikteki diizenlemeler 1siginda Tiirk Hukukunda
engellilerin korumali isyerlerinde istihdamina iliskin usul ve esaslari
incelemek ve son olarak korumali istthdam yontemlerinin Tiirk Hukuku
uygulamasindaki islevselligini arttirmak adina belli bash ¢6ztim 6nerileri
sunmak amag¢lanmaktadir.

Anahtar Kelimeler: Korumali istthdam, korumali igyeri, engelli birey,
engelli istihdamyi, engelli is¢i.
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THE CONCEPT OF SHELTERED WORKPLACE IN TURKISH LABOR
LAW AND THE PRINCIPLES OF DISABLED EMPLOYMENT IN
SHELTERED WORKPLACES

Abstract

Various methods have been developed for the employment of the
disabled in order to enable the disabled, who are considered as one of
the disadvantaged groups in the working life, to participate actively in
the working life and to increase their employment rates. It is possible
to exemplify these methods as the quota method which obliges the
employment of the disabled at a certain rate, supported employment
method, the method of allocating certain work areas to the disabled
(selected work), personal working method (supporting people with
disabilities to set up their own businesses), cooperative working
method and sheltered employment (sheltered workplaces) method.
In the sheltered employment method, which the application forms
of which differ from country to country in line with the dynamics and
needs of the countries and that has been applied alone or together with
other disabled employment methods since the beginning of the 19th
century, working conditions are specially arranged for the disabled and
working environment away from competition is created. For this reason,
workplaces within the scope of this working method are referred to as
“sheltered workplaces”.

The sheltered workplace practice was introduced in Turkish Law for
the first time in 2005 with the Law No. 5378 on the Law on Disabled
Peopleand Amending Certain Laws and Decree Laws (now the Law on the
Disabled People). With this practice, it is aimed to create employment for
mentally and psychical disabled people, who are difficult to be recruited
into the labor market, through workplaces that are technically and
financially supported by the state and whose working environment is
specially arranged (sheltered). The procedures and principles regarding
the process and control of sheltered workplaces are regulated by
regulations and lastly, the procedures and principles regarding sheltered
workplaces have been reconsidered with the Regulation on Sheltered
Workplaces published in the Official Gazette dated 27.01.2022. In this
regulation, the acquisition and termination of the sheltered workplace
status, the qualifications of the personnel to be employed in the sheltered
workplaces, the physical conditions of the workplace, the minimum
number of disabled people to be employed in the sheltered workplace
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and the disability of the disabled people, the functioning principles of the
sheltered workplace are regulated. In addition, incentives for the salaries
and social insurance contributions to be paid to the names of disabled
people working in sheltered workplaces, discounts and exemptions in
terms of some taxes that the employer of the sheltered workplace is
obliged to pay and sheltered workplace project supports are regulated
in various legislations.

In this paper, it is aimed to deal with sheltered workplaces as a
disabled employment method, to touch on the application principles
of the sheltered workplace method and its historical development in
Turkish Law, to examine the procedures and principles regarding the
employment of disabled people in sheltered workplaces in Turkish
Law in the light of the regulations in force, and finally, to offer certain
solutions in order to increase the functionality of sheltered employment
methods in the practice of Turkish Law.

Keywords: Sheltered employment, sheltered workplace, person with
disabilities, disabled employment, disabled employee.
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ISE ALIM SURECLERINDE KULLANILAN YENI TEKNOLOJILERIN
KIiSISEL VERILERIN KORUNMASI HUKUKU ACISINDAN
DEGERLENDIRILMESI

‘ ) Dr. Ogr. Uyesi Cicek ERSOY )
Istanbul Teknik Universitesi Isletme Fakiiltesi Hukuk Calisma Grubu Ogretim iiyesi

ORCID ID: 0000-0002-4724-8252

Ozet

Kisisel verilerin korunmasi hukukunda en c¢ok Kkarsilasilan ve
tartisma konusu olan alanlarindan biri, insan kaynaklari siireclerinde
calisan ve calisan adayi verilerinin islenmesidir. Bu baglamda ise alim
operasyonlarinda aday calisanlarin kisisel verilerinin islenmesine iliskin
aydinlatma metinlerinin hazirlanmasi, gerektiginde onay siireclerinin
tamamlanmasi, varsa aday verilerinin {giincii kisilere aktarimina
iliskin kosullarin saglanmis olmasi gerekmektedir. Insan kaynaklari
faaliyetlerinde siireclerin daha etkin yiiriitiilmesiicin dijital teknolojilerin
kullanimi giderek yayginlasmaktadir ve bunun sonucu olarak da bu
teknolojileri kullanan sirketlerin kisisel veri koruma hukukundan dogan
riskleri artmaktadir. Teblig kapsaminda, ise alim siirecindeki teknolojik
gelismelerin hukuki etkileri, karsilasilabilecek riskler ve ve bu alanda
calisan hukukgu ve insan kaynaklar1 profesyonellerinin alabilecekleri
tedbirler ve dikkat etmeleri gereken noktalar aciklanacaktir.

Ise alimlarda aday degerlendirme siireglerinde yapay zeka kullanimi
son zamanlarda Kkullanilmaya baslanan bir yontemdir. Bu siirecte
uygulanmasi tavsiye edilen veri koruma etki degerlendirmesi (Data
Protection Impact Assessment -DPIA) siirecin KVKK’ya uygunlugunun
saglanmasi acisindan ¢ok dnemlidir. Veri koruma etki analizi 6zellikle
yeni teknolojik veri isleme yontemlerinin kullanildigi veri isleme
faaliyetleri acisindan s6z konusu olmaktadir. Veri islemenin niteligi,
kapsami, baglami ve amaci da dikkate alindiginda gergek kisilerin hak
ve ozgirlikleri bakimindan yiiksek risk icermesinin miimkiin oldugu
hallerde, veri sorumlusu, veri isleme 6ncesinde bir veri koruma etki
degerlendirmesi gerceklestirmek yiikimliliigi altindadir. Ayrica bu
tiir yeni teknolojilerin kullanilmasindan 6nce somut projenin kosullari
gerektirdigi 6lgiide Tasarimdan itibaren Veri Korumasi ilkesi (Data
Protection By Design) uygulanmalidir. ise alim 6zelinde ise 6zellikle
yapay zekaya dayali bir sistemin gelistirilmesinde ilk asamadan itibaren
kisisel verilerin korunmasi ve mahremiyet kurallarinin géz oniinde
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bulundurulmasi gerekmektedir. Bu prensip geregi veri isleme iceren
projelerin en erken asamasinda teknik ve idari tedbirlerin gz oniine
alinmasi, projeye 6zel veri koruma yontemlerinin belirlenmesi, projenin
yapim asamasindan itibaren Kkisisel verilerin korunmasi kurallarinin
g6z ontinde bulundurulmasi ve buna uygun siireclerin ve icgerigin
olusturulmasi gerekmektedir.

Ise alm siireclerindeki dijitallesmenin bir diger sonucu dijital
insan kaynaklar1 yonetim sistemlerinin daha yaygin kullanilir hale
gelmesidir. Bu sistemlerin de KVKK’ya uygun sekilde tasarlanmasi
gerekmektedir. Ise alm siirecleri 6zelinde, adaylarin Kisisel verilerinin
bu dijital sistemlerde depolanmasi ve farkl sirketlerle (6zellikle grup
isi sirketlerle) paylasilmasi s6z konusu olabilmektedir. Bu yonetim
sistemleri uygulamaya alinmadan 6nce de yukarida agiklanan tasarimdan
itibaren veri korumasi ilkesi dikkatli sekilde uygulanmalidur.

Son olarak ise alimda siklikla kullanilan dijital is arama platformlari
(dijital istihdam biirolar1) yoluyla yapilacak ise alimlarda, platform ve ise
alimyapacaksirketarasindakiiliskinin KVKKacisindan degerlendirilmesi
teblig kapsaminda incelenecektir. Burada is ortagi konumunda olan
sirketlerin veri isleyen ve veri sorumlusu olarak hukuki statiileri tespit
edilip sozlesme iligkisi de buna uygun olarak olusturulmalhdir.

Anahtar Kelimeler: Kisisel Veri, ise Alim, Veri Koruma Etki
Degerlendirmesi, insan Kaynaklar1 Yénetim Sistemi, Yapay Zeka.
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NEW TECHNOLOGIES USED IN RECRUITMENT PROCESSES
ACCORDING TO PERSONAL DATA PROTECTION LAW

Abstract

One of the most encountered and discussed areas of personal data
protection law is processing the data of employees and employee
candidates in human resources processes. In this context, it is necessary
and obligatory for the employer to prepare the privacy notices regarding
the personal data of the employee candidates in the recruitment
operations, to complete the consents when necessary, and to meet the
conditions for the transfer of the candidate data to third parties. The use
of digital technologies in human resources is becoming more widespread
and this serves carrying out these processes more effectively. As a result,
the risks arising from personal data protection law of companies using
these technologies are increasing. Within the scope of this work, the
legal effects of technological developments in the recruitment process
and the risks that shall be mitigated by the HR professionals and lawyers
will be explained.

The use of artificial intelligence and HR management systems in
recruiting processes may cause some data protection problems.
Employers as data controllers of the candidate data, shall implement
some administrative and technical measures in order to mitigate the
legal risks arising from the recruiting operations. Data Protection
Impact Assessment (DPIA), which is recommended to be applied in this
process, is very important in terms of ensuring the compliance with
data protection regulations. Considering the nature, scope, context and
purpose of data processing, if a data processing is likely to result in a
high risk for the rights and freedoms of data owners, the data controller
is under the obligation to perform a data protection impact assessment
prior to the data processing. Data protection impact analysis is especially
relevant in terms of data processing activities where new technological
data processing methods are used. Besides DPIA, before the use of such
new technologies, the Principle of ‘Data Protection By Design’ shall be
applied to the extent required by the conditions of the concrete project.
In terms of recruiting operations, especially regarding a system based
on artificial intelligence, the protection of personal data and compliance
with the privacy rules shall be considered beginning from the first stage
of the project. In accordance with this principle, it is crucial to define
and consider all necessary technical and administrative measures at the
earliest stage of projects involving data processing.

l 261



262

uluslararas: « international tt =1/11
3

13-15 Mays | May 2022

hukuk kongresi + law congress

A further result of digitalization in recruitment processes is the usage
of digital human resources management systems. These systems should
also be designed in accordance with data protection regulations. In
terms of recruiting processes, personal data of candidates may be stored
in these digital systems and shared with different companies (especially
with group companies and subsidiaries). Before these HR management
systems are implemented, the data protection by design principle shall
be carefully applied.

Finally, the relationship between the digital job search platforms
(digital employment offices), and the companies that will recruit shall
be examined within the scope of this work. Here, the legal status of the
companies that are business partners as data processors and/or data
controllers shall be determined. Accordingly, the terms of the contractual
relationship shall be examined.

Keywords: Personal Data, Recruiting, Data Protection Impact
Assessment, Human Ressource Management System, Artificial
Intelligence.
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UZAKTAN CALISMA KAPSAMINDA iSVERENIN iSCiYi KORUMA
BORCU

Dr. Ogr Uyesi Emrah CETIN

Trabzon Universitesi Hukuk Fakiiltesi
ORCID ID: 0000-0002-7349-4465

Ozet

Bir isletmeyi ayakta tutan en 6nemli unsurlardan biri, ¢alisanlarin
gelisen teknolojilerin gerekli kildig1 donanim ve nitelikleri elde etmeleri
ve buna uygun ¢alisma tiirlerini benimsemeleridir. Bunlardan biri olan
uzaktan calisma; calismahayatinda daha 6nce sinirli cergevede uygulanan
esnek bir ¢alisma tiirii olmasina ragmen, COVID-19 pandemisinin ortaya
¢ikmasiyla daha sik uygulama alani bulmaya baslamistir. Uygulamada
uzaktan calisma tiiriiniin hem isletme hem de ¢alisanlar icin esneklik,
ozerklik, performans ve is-yasam dengesi acisindan potansiyel fayda
getirecegi yoniinde degerlendirilirken diger taraftan bu ¢alisma tiirtiniin
potansiyel dezavantajlarina da isaret edilmektedir.

Uzaktan calismaya dayali is sozlesmesinde isci ile isveren arasindaki
iliski is organizasyonu kapsaminda isyeri disinda gerceklesmektedir. Bu
bakimdan isverenin isci iizerinde koruma, gézetme borcu ile denetim ve
yonetim yetkisi diger ¢alisma tiirlerine gore degisebilmektedir.

Ulkemizde ilk olarak 6 Mayis 2016 tarihinde yapilan degisiklikle Is
Kanunu'nun 14. maddesine eklenerek yasal bir temele kavusan uzaktan
calisma konusunda ¢ikarilan yonetmelik yaklasik bes y1l aradan sonra
10 Mart 2021 tarihinde ¢ikarilmistir. Getirilen yonetmeligin eksiklerine
yonelik tartismalar da géz oniinde bulundurularak iilkemizde uzaktan
¢alismanin yayginlasmasi ile isverenlerin iscileri koruma borcu altinda
sorumluluk ve ytikiimliiliklerinin neler oldugunun bilinmesi son derece
onemlidir. Ornegin doktrinde isverenin isciyi koruma ve gézetme borcu
dikkate alindiginda pandemi gibi zorlayici sebeplerle sinirli olmak tizere
iscilerin saghiginin ve yasaminin korunmasi adina uzaktan calisma
uygulamasina isverenin tek tarafli iradesi ile gecisin miimkiin olmasi
veya uzaktan ¢alismanin yasal zorunluluk olarak kabul edilmesi yoniinde
goriisler yer almaktadir.

Bu c¢alisma, uzaktan c¢alismanin isverenin is¢iyi koruma borcu
merkezinde isverenin is saglig1 ve giivenligi saglama borcu, is kazalari
ve meslek hastaliklarindan sorumlulugu ve isgilerin kisiler verilerinin
korunmasi basliklari altinda gesitli tartisma ve gortslere de yer vermek
suretiyle incelemeyi amaglamaktadir.

Anahtar Kelimeler: Uzaktan Calisma, Is Saghgi ve Giivenligi, Tele
Calisma, isciyi Koruma Borcu, Is Kazas1 ve Meslek Hastaligl.
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OBLIGATION TO PROTECT OF REMOTE WORKERS OF THE
EMPLOYER WITHIN THE SCOPE OF REMOTE WORKING

Abstract

One of the most important elements that keep business alive is the
need for employees to acquire the equipment and qualifications required
by developing technologies and to adopt an appropriate manner of
working. One of them is remote working; although it was a flexible
manner of working that was previously applied in a limited framework
in working life, it started to find more frequent application areas with the
emergence of the COVID-19 pandemic. In litarature, while it is evaluated
that the remote working type will bring potential benefits for both the
company and the worker in terms of flexibility, autonomy, performance
and work-life balance, on the other hand, the potential disadvantages of
this type of work are also pointed out.

In an employment contract based on remote work, the relationship
between remote workers and the employer takes place outside the
workplace within the frame of the work organization. In this respect, the
employer’s duty of protection, observation and the employer’s control
and management authority over the worker differ from other manners
of working.

The regulation envisaged to be enacted on remote working, which was
added to Article 14 of Labour Law was a legal basis with the amendment
made on May 6, 2016 in our country, was issued on March 10, 2021,
after approximately five years. With the widespread use of remote work
in our country, it is extremely important to know what the employers’
responsibilities and obligations are under remote worker protection debt
within the framework of this regulation. However, it is a fact that there
are discussions about the shortcomings of the introduced regulation.

Therefore, this study examines remote work in the center of the
employer’s remote worker protection debt, by including various
discussions and opinions under the titles of the employer’s obligation
to provide occupational health and safety, responsibility for work
accidents and occupational diseases, and protection of the personal data
of workers.

Key Words: Remote Work, Occupational Health and Safety, Tele
Work, Liability of the Employer to Protect The Worker, Work Accidents
and Occupational Diseases.
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BIREYSEL IS HUKUKU ACISINDAN iSYERI HEKIiMI ISTIHDAMI

) Ars. Gor. Ercan UZUN
Izmir Bakir¢ay Universitesi Hukuk Fakiiltesi

ORCID ID: 0000000237525885

Ozet

Isverenler, calisanlarina saglikli ve giivenli bir calisma ortami sunmak,
iscilerinin fizyolojik oldugu kadar psikolojik sagliklarinin korunmasini
da saglamak zorundadir. isverenin bu zorunlulugu calisma yasamini
diizenleyen pek cok yasa ve yonetmelik ¢ercevesinde aciklanmaktadir.
Isyerinde is saghg1 ve giivenliginin saglanmasi bakimindan isverenin en
onemli yiikiimliliklerinden biri isyeri hekimi ¢alistirmasidir.

6331 sayih Is Sagh@ ve Giivenligi Kanunu'nun (iSGK) tamimlar
baslikli 3/1-1 maddesinde isyeri hekimi “is sagligi ve giivenligi alaninda
gorev yapmak iizere Bakanlik¢ca yetkilendirilmis, isyeri hekimligi
belgesine sahip hekim” ifadesiyle tanimlanmaktadir. Yasa koyucu so6z
konusu diizenlemede bir tanimdan ziyade isyeri hekimi olabilmenin
gerektirdigi sartlara isaret etmis, kanaatimizce meslegi tam anlamiyla
aciklayamamigtir. isyeri hekimligi genel hekimlikten ayrilan, is saghg
ve gilivenligi konusunda teknik uzmanlk gerektiren bir meslektir.
Isyeri hekimi istihdamu ile isin ¢alisana uygunlugu, calisan saghiginin
korunmasi, isyerinin giivenli ve risklerden arindirilmis bir hale
getirilmesi amag¢lanmaktadir.

Isverenler, isyeri hekimini digaridan istihdam edebilir, kamu
kuruluslar1 veya ortak saglik giivenlik birimi araciligiyla bu ihtiyaci
giderebilirler. Bunun yani sira belirli kosullar altinda isveren ve isveren
vekillerinin disaridan temin yoluna gitmeden kendilerinin de isyeri
hekimligi yapmas1 miimkiindiir. isyeri hekimi ile isveren arasindaki
iliski, esasinda is¢i isveren iliskisine dayanmaktadir. isyeri hekiminin
asli gorevi, isyerinin glivenli ve saglikli bir yapiya kavusturulmasi i¢gin
isverene rehberlik ve danismanlik yapmasidir. isyeri hekiminin alaninda
uzman olmasi nedeniyle isverenin yonlendirmesine ihtiya¢ duymamasi,
emir ve talimat almamasi is sdzlesmesindeki bagimlilik unsurunun
kalktig1 ve is iliskisinin bulunmadigi anlamina gelmeyecektir.

Isyeri hekimi istihdaminda énemli rol oynayan etmenlerden biri
isyerinin girdigi tehlike sinifidir. Diger bir 6nemli husus ise isyerinde
bulunan g¢alisan sayisinin varligidir. Bu ayrimlar isyeri hekiminin
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tam siireli veya kismi siireli olarak ¢alistirilip ¢alistirilamayacagini ve
calistirilmas: gereken isyeri hekimi sayisini belirleyecektir. isyerinde
bulunan ¢alisan sayis1 ayni zamanda isyeri hekiminin is giivencesinden
yararlanip yararlanamayacagini da gosterecektir. Bu acidan isyeri
hekiminin isveren vekili statlisiinde olup olmadig1 ve is sdzlesmesinin
tirii 6nem arz etmektedir. Isyeri hekimleri tarafindan tespit edilen
eksiklikler, yapilmasi gerekenlere iliskin uyarilar isverenile olan iliskinin
zayiflamasina yol acabileceginden kanun koyucu isyeri hekimine ayni
zamanda mesleki bagimsizlik tanimistir.

Bu calismada isyeri hekiminin gérev, yetki ve sorumluluklarindan
ziyade bireysel is hukuku cercevesinde isyeri hekiminin istihdam
zorunlulugu, ¢calisma siiresi, ticret politikasi, mesleki bagimsizlig1 ve is
giivencesi hususunda degerlendirmeler yapilacaktir.

Anahtar Kelimeler: Isyeri Hekimi, Isyeri Tehlike Simifi, Isyeri
Hekiminin Hukuki Statiisii, Is Saghig1 ve Giivenligi, Isyeri Hekiminin
Mesleki Bagimsizlig1 ve Is Giivencesi
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EMPLOYMENT OF OCCUPATION PHYSICIAN IN TERMS OF
INDIVIDUAL LABOR LAW

Abstract

Employers are obliged to provide their employees with a healthy
and safe working environment, and to ensure the protection of their
employees’ psychological as well as physiological health. This obligation
of the employer is explained within the framework of many laws and
regulations in regulating working life. The most important issue in terms
of occupational health and safety measures is the employment of an
occupational physician.

In Article 3/1,, titled definitions, of Occupational Health and Safety
Law No. 6331 the occupational physician is defined as “the physician who
is authorized by the Ministry to work in the field of occupational health and
safety and has a occupational physician certificate”. The legislator pointed
to the conditions required to be an occupational physician rather than
a definition, and according to us the legislator could not fully explain
the profession. Occupational physician is a profession that differs from
general doctor and requires technical expertise in occupational health
and safety. With the employment of an occupational physician, it is aimed
to ensure that the work is suitable for the employee, to protect the health
of the employee, and to make the workplace safe and free from risks.

Employers can employ the occupational physician from outside and
meet this need through public institutions or the joint health and safety
unit. In addition, under certain conditions, it is possible for employers
and employer representatives to be occupational physician themselves
without going to outsourcing.The relationship between the occupational
physician and the employer is based on the employer-employee
relationship. The primary duty of the occupational physician is to
provide guidance and counseling to the employer in order to ensure that
the workplace has a safe and healthy structure. Since the occupational
physician is an expert in profession, does not need the guidance of
the employer and does not receive orders and instructions regarding
profession. This situation will not mean that the dependency factor has
been removed in the employment contract.

One of the factors that an important role in the employment of an
occupational physician is the risk class of the workplace. Another
important issue is the presence of the number of employees in the
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workplace. These distinctions will also determine whether the
occupational physician can be employed full-time or part-time and
the number of workplace physicians to be employed. The number of
employees in the workplace will also show whether the occupational
physician can benefit from job security. In this respect, whether the
occupational physician has the status of employer’s representative and
the type of employment contract are important. Since the deficiencies
identified by the occupational physicians and the warnings regarding
what to do may weaken the relationship with the employer, the legislator
has also secured occupational independence to the occupational
physician.

In this study, evaluations will be made on the employment obligation,
working time, wage policy, occupational independence and job security
of the occupational physician within the framework of individual labor
law, rather than the duties, authorities and responsibilities of the
occupational physician.

Key words: Occupational Physician, Risk Class of Workplace, Legal
Status of Occupational Physician, Occupational Health and Safety,
Occupational Independence and Job Security of the Occupational
Physician.



=1/11

cijettin
erbakan

starara:
hukuk kongresi * law congr

DiJiTAL CAGIN GOZDE MESLEGI “INFLUENCERLIK” VE
INFLUENCERLARIN HUKUKI STATUSU

Dr. Ogr. Uyesi Kiibra DEMIR

Sivas Cumhuriyet Universitesi Hukuk Fakiiltesi
ORCID ID: 0000-0002-2073-5085

Ozet

Dijital teknolojiler iiretim siirecini dogrudan etkiledikleri gibi lretim
siirecinin degismesinde de olduk¢a fazla paya sahiptir. Teknolojik
gelismelerin odaginin liretim olmasi ¢alisma hayatini pek cok yonden
etkilemekte; tipik istthdam modellerinin yerini yeni istihdam modelleri
ve yeni kavramlar almaktadir. Uretimde dijital ¢agin énemli bir kismi
“Influencer” olarak adlandirilan kimseler araciligiyla saglanmaktadir. Cagin
yeni ve gdzde meslegi haline gelen influencerlik “sosyal medya araciligiyla
farkl tiriin veya hizmetleri kullanarak takipcilerini etkileyen kisi” olarak
tanimlanabilir. Influencerlar tarafindan yerine getirilmekte olan ve “hatirl
pazarlama” olarak da adlandirilan “Influencer Marketing” kavrami da dijital
cagin getirdigi ve lretim ve pazarlama siireglerinin ¢ok biiyiik bir hizla
dontlisiimiine neden olan bir kavram olarak karsimiza ¢ikmaktadir.

Influencerlar ile lireticiler arasinda influencer ajanslari araciligiyla yapilan
influencerlik sozlesmeleri ile influencerlar iriin veya hizmet tanitimini
ustlenmektedirler. Influencerlik s6zlesmeleri Ttirk hukukunu pek ¢ok agidan
ilgilendiren ivazli, herhangi bir sekil sartina bagli olmayan ve tam iki tarafa
bor¢ yiikleyen sozlesmelerdir. Niteligi itibariyle atipik sozlesmeler olan
influencer sozlesmeleriiceriginde bulunan yiikiimliiliikler dolayisiyla birden
fazla sozlesmeye temas etmektedir. Bu ¢alisma kapsaminda influencerlik
sozlesmelerinin icerigi incelenmeye ¢alisilacak ve bu sdzlesmelerin is gérme
sozlesmeleri ve ile baglantili olup olmadiklari agiklanmaya ¢alisilacaktir.

Influencerlik s6zlesmelerinin tarafi olan influencerlarin hukuki niteligi de
bu kapsamda deginilmesi gereken noktalardan bir digerini olusturmaktadir.
Influencerlarin, iireticilerle yaptiklar: “isbirligi"nin kapsami influencerlarin
hukuki statiilerinin belirlenmesinde etkili olacaktir. Bu kapsamda
influencerlar is so6zlesmesine bagh olarak calisan is¢i mi yoksa bagimsiz
calisan kimseler midir? Bu sorularin cevabi influencerlarin yaptiklar:
isbirliklerinin icerikleri dogrultusunda degiskenlik gosterebilir mi ¢alisma

kapsaminda ele alinacak konulardan bir digerini olusturacaktir.

2021 yiinda Ticaret Bakanligi tarafindan yayimlanan kilavuz ile
influencerlar tarafindan yapilan islere yonelik konulan kurallar ile hukukun
iyiden iyiye parcasi halini alan bu sektoriin ¢calisma hayatina olan etkisi ve bu
kapsamda karsilasilabilecek hukuki sorunlar bu ¢alismanin ana konusunu
olusturacaktir.

Anahtar Kelimeler: Influencer, Hatirli Pazarlama, Influencer S6zlesmeleri,
Dijital Cag, Isbirligi Yasas1.
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INFLUENCER: THE POPULAR PROFESSION OF THE DIGITAL AGE
AND THEIR LEGAL STATUS

Abstract

As digital technologies directly affect the production process, they also
have a significant share in the change of the production process. One of
the focal points of technological developments is the production and this
situation affects workinglife in many ways. Instead of typical employment
models, atypical models and new concepts are derived. Influencers are
one of the important actors of the digital age in production. Influencer,
which has become the new and favorite profession of the age, can be
defined as “a person who influences his/her followers by using different
products or services through social media.” The concept of “Influencer
Marketing” appears as a concept brought by the digital age and causes a
rapid transformation of production and marketing processes.

Influencer contracts are signed between influencers and producers
through influencer agencies. With these agreements, influencers
undertake product or service promotion. Influencer contracts are modest
contracts that concern Turkish law in many aspects, is not subject to any
form of conditions and impose obligations on both parties. Influencer
contracts are atypical contracts and touch more than one contract.
Within the scope of this study, the content of influencer contracts will
be examined. The connection of the contract with the employment
contracts will be discussed.

What is the legal nature of influencers? This is one of the topics that
will be discussed in this study. In this direction, are influencers workers
or independent workers? Can the answer to these questions change
with the agreement of influencers with producers? In this study, these
questions will be tried to be answered.

The Ministry of Commerce published a guide concerning influencers
and with it, influencers have become a part of working life. The effect of
influencers on working life and legal problems in working will also be
examined within the scope of this study.

Keywords: Influencer, Influencer Marketing, Influencer Contracts,
Digital Age, Cooperation Law.
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i$ SOZLESMESINDE BAGIMLILIK UNSURU

Ogr. Gor. Hasan Hiiseyin UMUTLU
Burdur Mehmet Akif Ersoy Universitesi

ORCID ID: 0000-0001-9218-8992

Ozet

Is sozlesmesi, isci ile isveren arasinda karsihkli borg¢ yiikleyen bir
0zel hukuk soézlesmesidir. Her ne kadar is s6zlesmeleri 6zel hukuk
sozlesmeleri olarak degerlendirilse de Kanun koyucu tarafindan gii¢siiz
konumda goriilen iscilere yonelik koruyucu diizenlemeler ve ilkeler de
kabul edilmistir. Isci gordiigii isi, isverenin gézetimi ve denetimi altinda
yapmaktadir. Bunun tabii sonucu olarak ise is¢i, isverenin talimatlarina
uymak zorundadir. Isverenin iscilere verecegi talimatlarin mevzuata
uygun olmasi1 gerekmektedir. Aksi halde isci, isverenin talimati ile
bagli olmayacaktir. Iscinin bilgi ve beceri seviyesinin, hatta yetenek
ve yeterliliklerinin isverenden daha iyi oldugu durumlarda bile isci,
isverenden talimat alma ve talimatlara uymakla miikelleftir. isverenin,
iscisine emir ve talimat verebilmesi bagimlilik unsurunun bir sonucudur.

Is sozlesmesini diger is gorme sozlesmeleri olan eser ve vekalet
sozlesmelerinden ayirt edici en 6nemli kistas, bagimhilik iliskisidir. Diger
is gobrme borcu doguran sozlesmelerde de bir is gérme olgusu ve licret
6denmesi s6z konusudur. Elbette bor¢larin ifasinda 6zen ytkiimlilagu
kapsaminda eser ve vekalet sozlesmelerinde de is goren tarafin, is
sahibine kars1 bir bagimlhilig1 vardir. Ancak is sézlesmelerindeki kadar
siki bir bagimhiliktan séz edilemeyecektir. Her ti¢ s6zlesmede is gorme
edimini yerine getiren kisinin isi goriilen kisiye karsi ekonomik baglhlig
vardir. Is sézlesmesini belirleyen kriter hukuki-kisisel bagimhiliktir. Is
hukukundaki bagimlilik kanundan dogmaktadir. Ger¢ek anlamda hukuki
bagimlilik, is¢inin isin yliriitimiine ve isyerindeki davranislarina iliskin
talimatlara uyma yiikiimliiliigiinii iistlenmesi ile dogar. Is¢i edimini
isverenin karar ve talimatlari cercevesinde yerine getirmektedir. Iscinin
bu anlamda isverene karsi kisisel bagimlhiligi 6n plana ¢ikmaktadir.
Bu anlamda, isveren ile is¢i arasinda hiyerarsik bir bag vardir. Is
sozlesmesine dayandigi icin hukuki, isciyi kisisel olarak isverene
bagladigi i¢in kisisel bagimlilik s6z konusudur.

Ginimiizde esnek c¢alisma modellerinin uygulama alaninin
genislemesi, kismi siireli calisma, uzaktan ¢alisma gibi modellere sifir
saat sozlesmesi gibi is sozlesmesi tiirlerinin eklenmesi ile bagimlilik
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unsurunun yeniden tartisilmasi gerektigi sonucunu beraberinde
getirmektedir. Yakin gelecekte iscinin kisisel bagimliligin1 isveren
tarafindan verilen isi en kisa zamanda, en uygun maliyetle ve saglikli bir
sekilde tamamlamak olarak degerlendirmek miimkiin olabilecektir.

Anahtar Kelimeler: Isci, Isveren, is Sozlesmesi, is Gérme Borcu,
Bagimlilik.
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THE ELEMENT OF DEPENDENCE IN THE EMPLOYMENT CONTRACT

Abstract

The employment contract is a private law contract that imposes
a mutual debt between the employee and the employer. Although
employment contracts are considered as private law contracts,
protective regulations and principles for workers who are seen as weak
by the legislator have also been adopted. The worker performs the work
he sees under the supervision and control of the employer. As a natural
consequence of this, the worker has to comply with the instructions
of the employer. The instructions to be given by the employer to the
workers must be in accordance with the legislation. Otherwise, the
worker will not be bound by the employer’s instructions. Even in cases
where the knowledge and skill level of the worker, even in cases where
the skills and qualifications of the worker are better than the employer’s,
the worker is obliged to receive and comply with the instructions from
the employer. The employer’s ability to give orders and instructions to
his worker is a result of the dependency factor.

The most important criterion that distinguishes the employment
contract from other employment contracts, which are work and mandate
contracts, is the dependency relationship. In other contracts that create
employment debt, there is a business phenomenon and payment of
wages. Of course, within the scope of the duty of care in the performance
of debts, the working party has a dependency on the employer in the
contracts of work and power of attorney. However, it will not be possible
to talk about such a tight dependency as in employment contracts. In
all three contracts, the person who performs the job has an economic
commitment to the person whose job is done. The criterion determining
the employment contract is legal-personal dependency. The dependency
in labor law arises from the law. In the real sense, legal dependency
arises when the worker assumes the obligation to comply with the
instructions regarding the conduct of the work and his behavior in the
workplace. The worker fulfills his obligation within the framework of
the employer’s decisions and instructions. In this sense, the employee’s
personal dependence on the employer comes to the fore. In this sense,
there is a hierarchical bond between the employer and the worker. Since
it is based on the employment contract, there is a personal dependency
as it binds the employee personally to the employer.

Currently, the expansion of the scope of application of flexible working
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models leads to the conclusion that the element of dependence should be
discussed again with the addition of types of employment contracts such
as zero-hours contracts to models such as part-time work, remote work.
In the near future, it will be possible to evaluate the personal dependence
of the employee as completing the job given by the employer as soon as
possible, at the most affordable cost and in a healthy way.

Keywords: Employee, Employer, Employment Contract, Debt of
Employment, Dependence.
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ISYERINDE PSIKOLOJIK TACIZIN NEDENLERI VE ETKILERI

Siimeyye KARA
Hakim, Kayseri Adalet Saray

ORCID ID: 0000-0002-9031-6257

Ozet

Yabana literatlirden gelen mobbing kavraminin dilimizde tam bir
karsilig1 bulunmamaktadir. Bunun sebebi ise mobbingin tek ve 6nceden
belirlenebilir bir sebepten meydana gelmiyor olusudur. Mobbingkelimesi
yerine literatiirde isyerinde psikolojik taciz, isyerinde duygusal taciz,
isyerinde zorbalik, isyerinde manevi taciz, duygusal siddet, isyerinde
yildirmaya yo6nelik psikolojik saldir1 gibi kelimeler de kullanilmaktadir.
Tirk Dil Kurumu ise mobbing kavraminin karsiligi olarak bezdiri
kelimesini kullanmis, bezdiri kelimesinin tanimini ise “is yerlerinde,
okullarda vb. topluluklar i¢inde belirli bir kisiyi hedef alip, ¢calismalarini
sistemli bir bicimde engelleyip huzursuz olmasina yol agarak dislama,
yildirma, gézden diistirme” olarak yapmistir. Biz ¢alismamizda kavrami
nitelendirmek icin isyerinde psikolojik taciz kelimesini kullanacagiz.
Isyerinde psikolojik taciz; isyerlerinde isveren ya da diger ¢alisanlar
tarafindan bir kisiye sistematik bir sekilde yoneltilmis diismanca ve
etik olmayan davranislar biitiiniidiir. isyerinde psikolojik taciz kavrami
incelemelerinin tarihi ¢ok yakin olsa da isyerinde psikolojik taciz olgusu
calisma hayatinin basladig1 zamandan beri varligini siirdiirmektedir.

Psikolojik tacizin sebebinin arastirilmasi, tacize neden olan unsurlarin
ortaya konulmasi ve teshisi acisindan olduk¢a 6nem tasimaktadir.
Psikolojik taciz anlagsmazligi isverenle bir ya da birden fazla is¢i arasinda
olabilecegi gibi ¢alisanlarin kendi arasinda da gergeklesebilmektedir.
Psikolojik taciz siirecinin baslamasina neden olan yalnizca bir sebep
olabilecegi gibi birden fazla sebepler dizisi de bulunmaktadir. Psikolojik
tacizin baslamasinda hem failin ve magdurun psikolojik ve davranissal
nedenleri etkili olabilecegi gibi hem de isyeri ile ilgili nedenler ve
baz1 tetikleyici olaylar etkin olabilmektedir. isyerinde psikolojik taciz
agirlikli olarak magduru istifaya zorlamak i¢in yapilsa da bunun yam
sira magduru ikale sozlesmesine zorlamak, emeklilige sevk etmek,
magdurun terfi almasini engellemek veya yaptigi isi veya ¢alisma yerini
degistirmek i¢cin de siklikla psikolojik taciz uygulandig goriilmektedir.

Isyerinde psikolojik tacizin etkileri olduk¢a genis olmakla birlikte
tahmin edilecegi lizere en ¢ok etkiyi magdur gérmektedir. Psikolojik
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taciz magdur ilizerinde istifa, ileri seviyede stres, kaygi, endise, panik
atak, alerji vakalari, uyku bozukluklar1 gibi saglik sorunlarina neden
olmaktadir. isyerinde psikolojik tacizin magduru intihara siiriiklemesi
gibi oldukca agir sonuglar1 da bulunmaktadir. Isyerinde psikolojik
tacizin yalnizca magdura degil, magdurun ailesine, ¢alisma ortaminda
bulunan diger calisanlara, is yerinin isleyisine ve ekonomik hayata
etkileri de bulunmaktadir. isyerinde psikolojik taciz uygulanan ¢alisma
ortamlarinda, diger ¢alisanlarin magdurlarin maruz kaldig1 davranislar
nedeniyle moral, motivasyon ve verimlilikleri diismektedir. isyerinde
psikolojik taciz davranislari ¢calisma ortaminda strese neden olmaktadir.

Anahtar Kelimeler: Isyerinde Psikolojik Taciz, Mobbing, Yildirma,
Psikolojik Siddet, Psikolojik Teror.
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CAUSES AND EFFECTS OF PSYCHOLOGICAL HARASSMENT IN THE
WORKPLACE

Abstract

The concept of mobbing, which comes from foreign literature, does
not have an exact equivalent in our language. The reason for this is that
mobbing does not occur for a single and predetermined reason. Instead
of the word mobbing, words such as psychological harassment in the
workplace, emotional harassment in the workplace, bullying in the
workplace, moral harassment in the workplace, emotional violence, and
psychological attack on intimidation are also used in the literature. On
the other hand, the Turkish Language Institution used the word “bazdiri”
as the equivalent of the concept of mobbing, and the definition of the
word “Bezdiri” is “in workplaces, schools, etc. targeting a specific person
within the communities, systematically hindering his work and causing
him to feel uneasy, as exclusion, intimidation, and discredit. In our study,
we will use the word mobbing in the workplace to describe the concept.
Psychological harassment in the workplace; It is the whole of hostile
and unethical behavior directed at a person in a systematic way by the
employer or other employees in the workplace. Although the history of
the concept of psychological harassment in the workplace is very close,
the phenomenon of psychological harassment in the workplace has
existed since the beginning of working life.

Investigating the cause of psychological harassment is very important
in terms of revealing and diagnosing the factors that cause harassment. A
psychological harassment dispute may occur between the employer and
one or more workers, or it may occur between the employees themselves.
There may be only one reason that causes the psychological harassment
process to start, or there are multiple reasons. Both the psychological
and behavioral reasons of the perpetrator and the victim can be effective
in the onset of psychological harassment, as well as workplace-related
reasons and some triggering events. Although psychological harassment
in the workplace is mainly done to force the victim to resign, it is also
seen that psychological harassment is frequently used to force the victim
to a mutual rescission agreement, to send them to retirement, to prevent
the victim from being promoted or to change their job or place of work.

Although the effects of psychological harassment in the workplace are
quite wide, as can be expected, the victims suffer the most. Psychological
abuse causes health problems such as resignation, advanced stress,
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anxiety, anxiety, panic attacks, allergies, and sleep disorders on the
victim. Psychological harassment in the workplace also has serious
consequences, such as driving the victim to suicide. Mobbing in the
workplace has effects not only on the victim, but also on the victim’s
family, other employees in the working environment, the functioning
of the workplace and economic life. In workplaces where psychological
harassment is practiced, morale, motivation and productivity of other
employees decrease due to the behavior of victims. Mobbing behaviors
in the workplace cause stress in the working environment.

Key Words: Psychological Harassment At The Workplace, Mobbing,
Intimidation, Psychological Violence, Psychological Terror.



MALI HUKUK




280 l

star =1/11

néciijettin
erbg](

hukuk kongresi + law con:

OECD BEPS 13 NO’LU EYLEM PLANININ TRANSFER
FiYATLANDIRMASI BELGELENDIiRME YUKUMLULUKLERINE
ETKISi: TURKIYE BAGLAMINDA ULKE BAZLI RAPOR UYGULAMASI

Prof. Dr. Hakki ODABAS
Ankara Yildirim Beyazit Universitesi Siyasal Bilgiler Fakiiltesi

ORCID ID: 0000-0001-9145-9391

Ars. Gor. imran ARITI ERDEM
Ankara Yildiruim Beyazit Universitesi Siyasal Bilgiler Fakiiltesi

ORCID ID: 0000-0003-3742-5240

Ozet

OECD’nin Matrah Asindirma ve Kir Kaydirmanin Onlenmesi (Base
Erosion and Profit Shifting/BEPS) Eylem Plani’'nda toplamda 15 adim
yer almakta olup bunlarin her biri, tilkeler i¢in vergi tabanini asindiran
ve vergi gelirlerini azaltan zararli vergi pratiklerini engellemek ve
uluslararas1 vergi sorunlarina ortak c¢oziimler tasarlamak adina
hazirlanmistir. BEPS projesi icinde yer alan 13 No'lu Eylem Plani ise
“Transfer Fiyatlandirmasinda Belgelendirme ve Ulke Bazi Raporlama”
(Transfer Pricing Documentation and Country-by-country Reporting)
bashigin1 tasimaktadir. Bu eylem plani; belirli bir diizeyin {izerinde
gelir elde eden ¢ok uluslu isletme gruplarinin, ekonomik faaliyette
bulunduklar iilkelerde elde ettikleri gelirlerin yani sira 6dedikleri
vergiler ile ¢alisan sayilar1 ya da dagitilmamis karlarina iliskin olarak
ortak bir sablona gore bilgi vermesini diizenlemektedir. Belgelendirme
yukimluligii; genel rapor (master file), yerel rapor (local file) ve iilke
bazli raporu (country-by-country report) kapsamaktadir.

BEPS projesinin bir pargasi olan lilkemizde de 13 No’lu Eylem Plani
paralelinde yapilan ilk diizenleme, 25.02.2020 tarihli ve 2151 sayili
Transfer Fiyatlandirmasi Yoluyla Ortiili Kazan¢ Dagitimi Hakkinda
Karar’da Degisiklik Yapilmasina iliskin Cumhurbagskani Karari olmustur.
Akabinde 01.09.2020 tarihinde Gelir idaresi Baskanligi tarafindan
Transfer Fiyatlandirmasi Yoluyla Ortiili Kazan¢ Dagitimi Hakkinda
1 Seri No'lu Genel Teblig’de Degisiklik Yapilmasina Dair 4 Seri No’lu
Teblig yayinlanmistir. Bugiin mevzuatimizda transfer fiyatlandirmasi
belgelendirme yilikiimliliigii kapsaminda kalan belgelerin (genel rapor,
yulik transfer fiyatlandirmasi raporu, iilke bazli raporlamaya iliskin
bildirim formu ve iilke bazli rapor ile transfer fiyatlandirmasi, kontrol
edilen yabanci kurum ve ortiilii sermayeye iliskin form) yani sira tilke
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bazh raporlama baglaminda gesitli tanimlara da yer verilmistir. Ulke bazh
rapor ilk kez nihai ana isletmesi veya vekil isletmesi Tiirkiye’de bulunan
¢ok uluslu isletme gruplarinca 31.03.2021; nihai ana isletmesi veya
vekil isletmesi Tirkiye’de bulunmayan ¢ok uluslu isletme gruplarinca
30.06.2021 tarihinde verilmistir.

Uygulamasi bu kadar yeni olan iilke bazli raporlamaya ydnelik
diizenlemeler; BEPS 13 No’lu Eylem Plan1 kapsaminda mevzuatimiza
girmis olmakla birlikte, eylem planindan c¢esitli yonlerden
farklilasmaktadir. Bu bakimdan bu ¢alisma ile tlkemizdeki uygulama;
rehber niteligindeki eylem plan1 ve cesitli iilke uygulamalar ile
karsilastirilarak incelenecektir. Boylece uygulamanin, olumlu ve olumsuz
yonlerinin ortaya koyularak degerlendirilmesi amag¢lanmaktadir.

Anahtar Kelimeler: Matrah Asindirma ve Kar Kaydirma, Transfer
Fiyatlandirmasi, Transfer Fiyatlandirmas: Belgelendirme, Ulke Bazli
Raporlama, Cok Uluslu isletmeler.
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COUNTRY-by-COUNTRY REPORTING IN TURKEY AND ITS
COMPARISON WITH ACTION 13 OF THE OECD BEPS ACTION PLAN

Abstract

The OECD’s Base Erosion and Profit Shifting (BEPS) Action Plan covers
a total of 15 steps, each designed to prevent harmful tax practices that
erode the tax base and reduce tax revenues, and to design common
solutions to international tax problems. Within this plan, Action 13 titled
“Transfer Pricing Documentation and Country-by-country Reporting”
regulates that multinational enterprise (MNE) groups earning above
a certain level of income provide information according to a common
template regarding these incomes in the countries where they operate
economically, as well as the taxes they paid and the number of employees
or their undistributed profits. Within this framework; a three-tiered
standardized approach to transfer pricing documentation has been
adopted. These three tiers are the master file, the local file and the
country-by-country (CbC) report.

The first regulation made in parallel with Action 13 in Turkey, which
is part of the BEPS project, was the President’s Decision to Amend the
Decision on The Disguised Profit Distribution through Transfer Pricing
no. 2151 dated 25.02.2020. Subsequently, on 01.09.2020, the Directorate
of Revenue Administration issued Communiqué No. 4 on The Disguised
Profit Allocation through Transfer Pricing. Today, our legislation includes
master file, annual transfer pricing report, CbC reporting notification
form and CbC report and transfer pricing form on CFC and disguised
profits in transfer pricing documentation, as well as various definitions
in the context of CbC reporting. Then the CbC report was given for the
first time on 31.03.2021 by MNE groups whose ultimate parent entity
(UPE) or surrogate parent entity is located in Turkey and it was given on
30.06.2021 by MNE groups whose UPE or surrogate parent entity is not
located in Turkey.

Legislative regulations in Turkey for CbC reporting, which is recently
entered into force within the scope of Action 13, differs from the action
plan in various aspects. In this study; the application of the CbC reporting
will be examined by comparing it with the action plan that serves as a
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guide and the practices of various countries. Thus, it is aimed to evaluate
the application by revealing its positive and negative aspects.

Keywords: Base Erosion And Profit Shifting, Transfer Pricing, Transfer
Pricing Documentation, Country-By-Country Reporting, Multinational
Enterprises.
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KUR KORUMALI MEVDUAT HESAPLARINA DAiIR DUZENLEMELERIN
ANAYASA’NIN 73. VE 161. MADDELERiI BAKIMINDAN iNCELENMESI

Dr. Ogr. Uyesi Zeynep MUFTUOGLU
Atilim Universitesi Hukuk Fakiiltesi
ORCID ID: 0000-0003-2569-5155

Ozet

2021 yilimin o6zellikle ikinci yarisinda déviz kurlarinda yasanan
ongoriilemeyen ve durdurulamayan artis, yiiriitme organini ve
Merkez Bankasi’'ni birtakim para ve maliye politikasi dnlemleri almaya
itmistir. Alinan bu 6nlemlerin basinda kur korumali mevduat hesaplari
gelmektedir. 21 Aralik tarihinde Merkez Bankasi tarafindan hazirlanan
2021/14 sayili Teblig ile alt yapisi kurulan uygulama, 29 Aralik tarihli
2021/16 sayili Teblig ile altin hesaplarini da kapsamistir.

Bircok usul ve esasi ilerleyen aylarda ve gilinlerde farkli kanun
degisikligi, cumhurbaskani karar1 ve genel tebligler ile diizenlenen
sistemin temelinde doviz tevdiat hesaplar1 ve doviz cinsinden katilhim
fonu hesaplarinin doniisiim kuru iizerinden Tirk lirasina g¢evrilmesi
ve bu hesap sahiplerine birtakim giivenceler getirilmesi yatmaktadir.
Anilan Tebliglere gore boyle bir donilisiim halinde vade sonu kurunun
doniisiim kurundan yiiksek olmasi ve kur farki tizerinden hesaplanan
tutarin banka tarafindan 6denecek faiz veya kar payindan yliksek olmasi
durumunda kur farki tizerinden hesaplanan tutardan faiz veya kar payi
diistlerek hesaplanan tutar mevduat veya katilma hesabi sahibine
Odenecektir.

Benimsenen doéniisiim sistemi, kur farki iizerinden hesaplanan
miktarin biiyiik kisminin hazine tarafindan karsilanmasini éngérmekte;
hazine ise kamu gelirlerinden olusmaktadir. Kamu gelirleri icindeki en
biiyiik hasilati ise vergiler meydana getirmektedir. 1982 Anayasasi’nin
Vergi Odevibaghkli 73. maddesinin 1. firkasinda, herkes, kamu giderlerini
karsilamak {izere, maddi gilicline gore vergi O6demekle ylikimli
tutulmaktadir. Bu Anayasa hiikmiinden anlasilacag1 iizere vergiler,
kamu giderlerini karsilamak i¢in toplanmaktadir. Bu kamu geliri-kamu
gideri iliskisi icinde doniistim hesaplarinda yasanan kur farkinin hazine
tarafindan karsilanmasinda 6demenin bir kamu gideri olup olmadiginin
mali hukuk temelinde tartisilmasi 6nem arz etmektedir.

Getirilen giivence sisteminde kur farkinin hazine tarafindan
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karsilanmasinin tartisilmasi énem arz eden ikinci husus ise hazineye
gelecek olan mali yiikiin kaynaginin belirsizligidir. 1982 Anayasasi’nin
Biitce ve Kesinhesap baslikli 161. maddesinin 8. fikrasina gore bir
teklifin cari y1l veya izleyen yillarin biitcelerine mali yiik getirmesi
halinde ongoriilen gideri karsilayabilecek mall kaynak gosterilmesi
zorunludur. Kur farkindan kaynaklanan garantilerin ve bu hesaplardan
elde edilecek iratlara saglanacak vergi kolayliklarinin 2022 ve ilerleyen
yll biitcelerine yiik getirecegi tartismasizdir. Bu durumda boéyle bir yiikiin
getirilebilmesi i¢in bunun bir kanun teklifi ile TBMM 0Oniine getirilmesi
ve yukin karsilanacagi kaynagin da saptanmasi gerekmektedir.

I¢inden gegmekte oldugumuz ekonomik siirecte, kur korumali mevduat
hesaplari, doviz ve altinda yasanan hizli artisin kontrol altina alinmasinda
benimsenen politikanin yap1 tasini olusturmaktadir. Bu énemden yola
cikarak, sistemin mali hukuk perspektifinden incelenmesi ve hukuki alt
yapinin dogru kurulmasi, ilerde yasanabilecek daha biiyiik ekonomik
ve hukuki sorunlarin 6niine gecilmesi bakimindan elzemdir. Bildiride,
Aralik 2022 tarihinden bu yana kurulmakta olan yeni sistemin kisaca
0zetlenmesi ve getirilen glivencenin ortaya konmasi planlanmaktadir.
Ardindan 1982 Anayasasi’nin 73 ve 161. maddelerinde yer alan ilgili
diizenlemelerin analiz edilmesi hedeflenmektedir. Son olarak da kur
korumali mevduat hesaplari i¢in kurulan sistemin, incelenen Anayasa
ilkeleri tizerinden tartisilmasi ve elestirel bir bakis a¢is1 benimsenerek,
sistemin Anayasa’ya uygun sekilde isletilebilmesi i¢in ¢6zim 6nerileri
gelistirilmesi amag¢lanmaktadir.

Anahtar Kelimeler: Kur Korumali Mevduat Hesabi, Merkez Bankasi,
Mali Hukuk, Kamu Gideri, Kamu Harcamasi.
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REVIEW OF REGULATIONS ON EXCHANGE RATE PROTECTED
DEPOSIT ACCOUNTS FROM THE PERSPECTIVE OF ARTICLES 73
AND 161 OF THE CONSTITUTION

Abstract

The unpredictable and unstoppable increase in exchange rates,
especially in the second half of 2021, has prompted the executive
branch and the Central Bank to take a number of monetary and fiscal
policy measures. One of these measures is exchange-protected deposit
accounts. The application, which was established with the Communique
No. 2021/14 prepared by the Central Bank on 21st of December, also
covered gold accounts with the 29% December dated Communique No.
2021/16.

According to the Communiques mentioned, in the event of such a
conversion, if the expiry rate is higher than the conversion rate and the
amount calculated on the exchange rate is higher than the interest or
dividend to be paid by the bank, the amount calculated by deducting
interest or dividend from the amount calculated on the exchange rate
will be paid to the deposit or participation account holder.

The adopted conversion system envisages that the treasury which
consists of public revenues, will cover the majority of the amount
calculated on the exchange rate difference. Taxes constitute the largest
revenue in public revenues. In Article 73 of the 1982 Constitution,
everyone is obliged to pay taxes according to their financial strength
in order to cover public expenses. As this Constitution states, taxes
are collected to cover public expenses. In this public income-public
expenditure relationship, it is important to discuss on the basis of
financial law whether the payment is a public expense in meeting the
exchange rate difference experienced in conversion accounts by the
Treasury.

The second important issue in the assurance system is the uncertainty
of the source of the financial burden that will come to the Treasury. It is
undisputed that the guarantees arising from the exchange rate difference
and the tax relief to be provided to the revenues to be obtained from
these accounts will impose a burden on the budgets of 2022 and the
following year. In this case, in order to bring such a burden, it must be
brought before the Parliament with a proposed law and the source to be
met must also be determined.
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In the economic process we are going through, exchange rate-
protected deposit accounts form the building block of the policy adopted
in controlling the rapid increase in foreign currency and below. Based on
thisimportance, itis essential to examine the system from the perspective
of financial law and to establish the legal infrastructure correctly in
order to prevent the larger economic and legal problems that may
occur in the future. In the study it is planned to briefly summarize the
new system, which has been in place since December 2021, and reveal
the assurances that have been brought in. It is then aimed to analyze
the relevant regulations contained in Articles 73 and 161 of the 1982
Constitution. Finally, it is targeted to discuss the system established
for exchange rate-protected deposit accounts through the examined
principles of the Constitution and to develop solutions for the operation
of the system in accordance with the Constitution by adopting a critical
point of view.

Keywords: Exchange Rate Protected Deposit Account, Central Bank,
Fiscal Law, Public Spending, Public Expenditure.
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DAMGA VERGISINE KONU KAGITLARA iLiSKiN HUKUKi
iSLEMLERIN HUKUMSUZLUGUNE BAGLI VERGISEL SONUCLAR

Dr. Ogr. Uyesi Zeynep Nihan CAMURCU
FSM Vakif Universitesi Hukuk Fakiiltesi

ORCDD ID: 0000-0002-4256-0335

Ozet

Vergi Usul Kanunu'nun “vergiyi doguran olay” baslikli 19. maddesine
gore “Vergi alacagi, vergi kanunlarinin vergiyi bagladigi olayin vukuu
veya hukuki durumun tekemmiilii ile dogar”. Su halde o6zel vergi
kanunlarinda yasa koyucunun vergiyi doguran olay1 tanimlarken ya bir
olay1 ya da bir hukuki durumu (gelisimini) géstermesi gerekmektedir.
Peki vergilendirmeye konu hukuki durumun “hukuki islem” olarak
tanimlandigi vergilerde, islemin yapildigi anda hiikiimstiz olmasi (bastan
itibaren kesin hiikiimstizliik, yokluk gibi) veya daha sonra ge¢mise etkili
bir bigimde hiikiimsiiz hale gelmesi (iptal edilebilirlik gibi) olasiliginda
vergilendirme isleminin akibeti ne olacaktir? Calismada bu soruya
damga vergisi kanunu 6zelinde cevap aranacaktir. Her ne kadar 6zel
hukuk sézlesmelerinin sihhatli tesis edilip edilmedigi vergi borcunun
dogup dogmadig ile yakindan iligkili olabilse de belirtmek gerekir ki
bu konuda bir kag istisnai diizenleme hari¢ pozitif hukukumuzda genel
nitelikli bir diizenleme mevcut degildir.

Vergiyi doguran olay olarak tanimlanmis hukuki durum vergilendirme
isleminin sebep unsurunu (maddi sebep) olusturur. Bu maddi sebep
kesin hiikiimstizliik veya yokluk hallerinde oldugu gibi basindan itibaren
gecersiz bir hukuki islemden ibaret ise, islem sebep unsuru ydniinden
sakatlanacaktir ve tartismasiz bicimde iptali gerekecektir. Ancak hukuki
islemin (iptal edilebilirlik hali gibi) ge¢mise etkili bir bicimde gecersiz
kilinmasi halinde damga vergisinin iadesi i¢in yasal diizenlemeye ihtiyac
duyulmaktadir. Bu boslugun giderilmesi gerekir. Bu asamada (fesih
hallerinde oldugu gibi) ileri doniik olarak sézlesmenin sona ermesi
hallerinde, 6denen damga vergisinin akibeti ne olacaktir sorusunun da
ayrica sorulmasi gerekir. Kanaatimizce hukuk aleminde belli bir siire
ile kisitli dahi olsa islemin hiikiim ifade ettigi hallerde, 6denen damga
vergisinin iadesi gerekmez. Ancak dikkat cekmek gerekir ki fesih borcu
sona erdiren haldir. Bu bakimdan degerlendirme yaparken hiikiimstizliik
halini ve borcu sona erdiren hali ayr1 ayr1 ele almak gerekir.

Danistay, iptal edilen ve ge¢mise etkili bicimde hiikiimsiiz hale gelen
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ihale kararlarina iligskin olarak (2016 yil1 yasal diizenlemesi 6ncesinde)
O0denen damga vergisinin iade edilmesi gerektigi yoniinde -dogru-
kararlar vermistir. Fakat ihaleye dayali olarak yapilan -ve kanaatimizce
hukuki ifa imkansizlig1 barindiran- s6zlesmeler icin 6denenen damga
vergileri hakkinda mahkeme, aksi yonde goriis bildirmistir. Calismada
bu somut 6rnek 6zelinde degerlendirmelerde bulunulacaktir.

Vergilendirmeye iliskin hukuki islemlerin tabi olduklar1 hukukta
(bastan itibaren veya ge¢mise etkili bicimde) hiikiimsiiz sayillmalarinin
vergilendirmeye de etki etmesi gerektigi, genel itibariyle ifade edilebilir.
Calismada bu genel tartisma damga vergisi uygulamasi bakimindan
mevcut diizenlemeler 1s18inda, giincel yargi kararlari ele alinarak
incelenecektir.

Anahtar Kelimeler: Damga Vergisi, Vergiyi Doguran Olay,
Vergilendirme, Vergi Hukuku, islem Hiikiimsiizliigii.
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TAXATION RESULTS DUE TO THE NULLITY OF LEGAL
TRANSACTIONS REFLECTED BY THE STAMP TAX SUBJECT PAPER

Abstract

According to Article 19 of the Tax Procedure Law, titled “taxable
event”,“Tax claims arises with the occurrence of an event that tax laws
bind the tax or the evolution of the legal situation”. Therefore, in special
tax laws, the legislator must show either an event or a legal situation
(development) while defining the taxable event. Well, in cases where
the legal situation subject to taxation is defined as a legal transaction,
in case of invalidation at the time of the transaction (such as absolute
invalidity from the beginning,absences) What will be the fate of the
taxation transaction (such as revocability) if it becomes effectively null
and void later on? In this study, an answer to this question will be sought
in the context of the stamp tax law. Soundness of private law contracts is
closely related to whether a tax debt arises or not. However, except for a
few exceptional regulations, there is no general regulation in our positive
law. The legal situation defined as the taxable event constitutes the cause
element (material reason) of the taxation process. If this material reason
consists of an invalid legal action from the beginning, as in cases of final
invalidity or absence, the action will be disabled in terms of the cause
factor and will have to be cancelled. However, in the event that the legal
transaction (such as annulment) is effectively invalidated in the past,
there is a need for legal regulation for the return of the stamp duty. This
gap needs to be filled. At this stage (as in the case of termination), the
question of what will be the fate of the stamp tax paid should also be
asked in cases where the contract is terminated prospectively. In our
opinion, the stamp duty paid is not required to be refunded in cases
where the transaction is valid, even if it is limited to a certain period of
time in the legal world. However, it should be noted that termination
is the state that terminates the debt. In this respect, it is necessary to
consider the invalidity and the termination of the debt separately when
making an assessment.

The Council of State has decided that the stamp duty paid (before
the legal regulation of 2016) regarding the canceled tender decisions
should be refunded. However, in case of not being able to benefit from
the contracts, the court notified an opposite opinion. However, the court
has expressed the opposite opinion about the stamp taxes paid for the
contracts made on the basis of the tender - and which, in our opinion, has
the impossibility of legal performance.
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In this study, evaluations will be made specific to this concrete example.
It can be stated in general that the nullity of legal transactions related
to taxation (from the beginning or with retrospective effect) in the law
to which they are subject should also affect taxation. In the study, this
general discussion will be examined in the light of current regulations in
terms of stamp tax application, by considering current judicial decisions.

Keywords: Stamp Tax, Taxable Event, Taxation, Tax Law, Transaction
Invalidity.
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6183 SAYILI KANUN UYARINCA TUZEL KiSi KANUNi TEMSILCILERI
HAKKINDA IHTiYATi HACIiZ UYGULANMASININ OLCULULUK iLKESI
YONUNDEN DEGERLENDIRILMESi

Ars. Gor. Sinan Can AVCI
Sakarya Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-2160-4685

Ozet

6183 sayili Kanun uyarinca kamu alacaklarinin giivence altina alinmasi
amaci ile basvurulan tedbirlerden biri de ihtiyati hacizdir. Kanun’'da
sayllan hallerden birinin mevcudiyeti halinde amme bor¢lusunun
malvarlig1 idari bir karar ile haczedilmektedir. 6183 sayili Kanun'un
tanimlar baslikli liclincii maddesinde “amme borglusu veya borg¢lu”
teriminin tiizel kisiler ve bunlarin kanuni temsilcilerini ifade edecegi
diizenlendiginden tlizel kisi nezdinde gerceklesen bir ihtiyati haciz sebebi
kanuni temsilci malvarligln hakkinda da ihtiyati haciz uygulanmasina
imkan saglamaktadir.

213 sayili VUK m.10 uyarinca kanuni temsilcinin tiizel kisinin amme
borcundan sorumlulugu kural olarak bir kusur sorumlulugudur.
6183 sayili Kanun mik m.35 ise amme alacaginin tiizel kisiden
tahsil edilememesi ya da tahsil edilemeyeceginin anlasilmasi halinde
idareye tiizel kisi hakkindaki cebri icra islemlerinin sonuglanmasi
beklenmeksizin kanuni temsilci i¢in de cebri icra islemleri baslatma
olanagi sunmaktadir. Oysa ayni kanun, kanuni temsilcinin malvarliginin
ihtiyaten haczedilmesi noktasinda kanuni temsilci ve tiizel kisi arasinda
oncelik-sonralik iliskisi kurmamis ya da kusur sarti aramamaistir.

Vergisel herislem, muhataplarinin miilkiyethakkinabir sinirlama tegkil
eder. Kisilerin malvarliginin haczedilmesi de bir tasarruf sinirlandirmasi
olarak miilkiyet hakkina miidahale anlamina gelir. Anayasa m.13
uyarinca temel hak ve ozgiirliiklere yonelik sinirlamalarin 6l¢iilii olmasi
gerekir. Olgiiliiliik ilkesi bagvurulan aracin elverisli ve gerekli olmasini;
ara¢ ile amag¢ arasinda makul bir denge (orant1) bulunmasini ifade
eder. Bir giivence onlemi olarak ihtiyati hacizde ama¢ kamu alacaginin
tahsilinin giivence altina alinmasidir. Basvurulan arag ise hentiz kanuni
temsilci nezdinde dogmus bir bor¢ olmaksizin malvarliginin ihtiyaten
haczedilmesidir. Kamu hizmetlerinin aksamamas1 agisindan alacagin
tahsilinin glivence altina alinmasinin elverisli ve gerekli oldugunu
soylemek miimkindiir. Ancak, tek bir kamusal borg iliskisi i¢cin birden
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fazla kisinin malvarliginin ihtiyati hacze konu olmasi, tiizel kisi ve
kanuni temsilci arasinda 6ncelik-sonralik iliskisi kurulmamasi, kanuni
temsilci bakimindan kusur arastirmasi yapilmamasi ve ihtiyati hacze
karar verecek merciin ve kamusal borg iliskisinin alacaklisinin idare
olmasi dikkate alindiginda orantili bir sinirlamadan bahsetmek gtictiir.
Bu calismada, ttizel kisi yaninda kanuni temsilci hakkinda da ihtiyati
hacze uygulanmasi 6lciiliiliik ilkesi baglaminda degerlendirilmistir.

Anahtar kelimeler: 6183 sayili Kanun, Kanuni Temsilci, ihtiyati
Haciz, Miilkiyet Hakki, Olgiiliiliik.
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ACCORDING TO LAW OF NO 6183 EVALUATION OF
IMPLEMENTATION OF LIEN ABOUT LEGAL REPRESENTATIVES IN
TERMS OF PROPORTIONALITY

Abstract

One of the measures applied with the aim of securing public
receivables pursuant to Law No. 6183 is precautionary attachment. In
case of existence of one of the situations listed in the Law, the assets
of the public debtor are seized by an administrative decision. Since the
third article of the Law No. 6183, titled definitions, states that the term
“public debtor or debtor” shall refer to legal persons and their legal
representatives, a precautionary lien before a legal person also enables
the lien to be imposed on the assets of the legal representative.

Pursuant to article 10 of the VUK numbered 213, the liability of
the legal representative for the public debt of the legal person is, as a
rule, a liability for fault. On the other hand, Law No. 6183 provides the
administration with the opportunity to initiate enforcement proceedings
for the legal representative without waiting for the conclusion of the
enforcement proceedings against the legal person, in case the public
receivable cannot be collected from the legal person or it is understood
that it cannot be collected. However, the same law did not establish a
priority-subsequence relationship between the legal representative
and the legal person at the point of precautionary seizure of the legal
representative’s assets, or did not seek the condition of fault.

Every tax-related transaction constitutes a limitation on the property
rightsoftheaddressees. Theseizure of people’sassets, whichisalimitation
of savings, isan interference with the right to property. Pursuant to article
13 of the Constitution, restrictions on fundamental rights and freedoms
must be proportion. The principle of proportionality means that the
tool used is suitable and necessary; means finding a reasonable balance
between target and instrument. As a security measure, the purpose of
precautionary lien is to secure the collection of public receivables. The
instrument, on the other hand, is the precautionary seizure of assets
without a debt arising from the legal representative. It is possible to say
that securing the collection of receivables is convenient and necessary
in order to prevent disruption of public services. However, considering
that the assets of more than one person are subject to precautionary
seizure for a single public debt relationship, there is no priority-later
relationship between the legal person and the legal representative,
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there is no fault investigation in terms of the legal representative, and
the authority to decide on the provisional attachment and the creditor
of the public debt relationship are the administration. It is impossible
to talk about a proportional limitation. In this paper, the application
of the precautionary seizure about the legal person as well as the legal
representative has been evaluated in the context of the principle of
proportionality.

Keywords: Law No. 6183, Legal Represantative, Lien, Right of
Property, Proportionality.
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CESITLI YONLERIYLE DEVLETIN EKONOMIYE MUDAHALESI

Ars. Gor. ipek AK
Necmettin Erbakan Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-3234-9245

Ozet

Devlet iktisadi a¢idan incelendigi zaman, ekonominin en 6nemli
bilesenlerinden biri olarak karsimiza ¢ikmaktadir. Gilinlimiizde
uluslararasi kimligi 6ne cikmakta olan devlet olgusunun piyasalardan
cekilmesi ve roliinilin azaltilmasi beklenmekte fakat durum bu sekilde
ilerlememektedir. Bu yeni uluslararasi anlayisla ortaya c¢ikan devletin
temel amaci, iktisadi ve sosyal politikalar baglaminda rekabet ve
esnekligi saglamaktir.

Devletin kamusal otoriteler ile piyasalara miidahalede bulunmasinin
temelinde kamu yarar1 kavrami yatmaktadir. Bu miidahaleci
diistincelerin temelleri 1929 ekonomik krizine dayanmaktadir. Fakat bu
miidahaleci anlayisin temellerinin teorik zemine oturtulmasina en biiytik
katkiyi, tinlii iktisat¢1 Keynes vermistir. Miidahaleci devlet anlayisinda
deginilmesi gereken bir diger 6nemli okul olan Klasik Okul ise Adam
Smith’in ‘Uluslarin Zenginligi’ isimli eseri ile tarih sahnesinde goriiniir
olmustur. Bu anlayisa gore devletin gorevi yalnizca, hukuk diizenini
ve 0zel miilkiyet haklarini koruyarak soézlesmelerin uygulanabilecegi
giivenli ortami saglamaktir. Miidahaleci bir devletin asil gorevi piyasa
mekanizmasi koordinasyonunu saglamak olacaktir.

Ulkemizde bu baglamda devlet, piyasalara miidahalelerini genellikle
Rekabet Kurulu, Bankacilik Denetleme ve Diizenleme Kurulu, Sermaye
Piyasas1 Kurulu gibi bagimsiz idari otoriteler vasitasiyla yapmaktadir.
Ayricadevletin vergilendirme yetkisini kullanmasi, ekonomiye miidahale
icin en ¢ok kullanilan vasitalarindan biridir.

Devlet bu sekilde miidahalelerde bulunurken sinirsizca 6zgiir degildir,
birtakim uymasi gereken kurallara gore hareket etmektedir. Bu
cercevede sosyal devlet ilkesi, ekonomiye miidahalelerin asil sebebini
teskil etmektedir. Sosyal devlet, gelir ve servet dagilimini adil bir hale
getirmek i¢cin miidahalelerde bulunur. Bir baska ilke olan hukuk devleti
ilkesinin bir geregi olarak devlet herhangi bir miidahaleyi, énceden
yasalar ile belirlenmis kurallar c¢ercevesinde yapabilir. Dolayisiyla
bir hukuk devletinde, bu hukuk kurallarina baghlik her daim devam
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edeceginden ekonomik hayata miidahale esnasinda da bu baghlik
stirdurilmelidir.

Miidahalelerin ¢esitli 6zelliklerine ve bu isin tarih¢esine deginildikten
sonra bir diger konu olan Mali Anayasa kavramina deginilecektir.
Diinyadaki ornekler incelendiginde, bir iilkede ekonomiye yonelik
sayica artan kisitlamalar, o iilkenin yoksullasmasina, iilkedeki
yolsuzluklarin artmasina ve ekonominin bu miidahalelerden
olumsuz etkilenmesine sebep olmaktadir. Bu ¢ercevede ortaya ¢ikan
Mali Anayasa anlayisi ile devletin miidahalelerindeki basarisizlig:
onlenmek istenmis, politikacilarin bu alana miidahalelerinin hukuki
kurallarla sinirlandirilmasi gerektigi diisiintilmiistiir. Zira bu konu, son
donemde uluslararasi piyasalarda etkisi gdze ¢arpacak sekilde kendini
hatirlatmaktadir.

Anahtar Kelimeler: Devlet, Devlet Miidahaleciligi, Ekonomi Hukuku,
Ekonomik Miidahalecilik, Piyasa Ekonomisi.
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THE INTERVENTION OF THE STATE IN THE ECONOMYIN VARIOUS
ASPECTS

Abstract

When the state is examined from economic angles, it is one of the most
important components of the economy. Today, it is expected that the
phenomenon of the state, whose international identity is prominent,
will be withdrawn from the markets and its role will be reduced, but the
situation does not progress in this way. The main objective of the state
that emerges with this new international understanding is to provide
competition and flexibility in the context of economic and social policies.

The concept of public interest underlies the state’s intervention in
markets with public authorities. The foundations of these interventionist
ideas are based on the 1929 economic crisis. However, the famous
economist Keynes made the greatest contribution to laying the
foundations of this interventionist approach on a theoretical ground.
The Classical School, which is another important school that should be
mentioned in the understanding of the interventionist state, has become
visible on the stage of history with Adam Smith’s work named “Wealth
of Nations”. According to this understanding, the duty of the state is only
to provide a safe environment in which contracts can be implemented
by protecting the legal order and private property rights. The main
task of an interventionist state will be to provide market mechanism
coordination.

In this context, in our country, the state generally intervenes in the
markets through independent administrative authorities such as the
Competition Board, the Banking Supervision and Regulation Board, and
the Capital Markets Board. In addition, the use of the state’s taxation
authority is one of the most used tools for intervention in the economy.

While the state intervenes in this way, it is not unlimitedly free, it
acts according to certain rules. In this context, the principle of social
state constitutes the main reason for interventions in the economy. The
welfare state intervenes to make the distribution of income and wealth
fair. As a requirement of the rule of law, which is another principle,
the state can make any intervention within the framework of the rules
determined by the laws beforehand. Therefore, in a state of law, since
adherence to these rules of law will always continue, this commitment
should also be maintained during the intervention in economic life.
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After mentioning the various features of the interventions and
the history of this work, another subject, the concept of the Financial
Constitution, will be mentioned. When the examples in the world are
examined, the increasing number of restrictions on the economy in
a country causes that country to be impoverished, the corruption in
the country to increase and the economy to be adversely affected by
these interventions. With the understanding of the Mali Constitution
that emerged in this framework, it was aimed to prevent the failure of
the state’s interventions, and it was thought that the interventions of
politicians in this area should be limited by legal rules. This issue has
been reminding itself in a way that has been striking in the international
markets lately.

Keywords: State, State Intervention, Economic Law, Economic
Interventionism, Market Economy.
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Ozet

Hizla gelisen ve kiiresellesen ticaret hayatinda tacir, ticari isletmesinin
merkezi disindaki misterilere ulasmak icin mallarinin satisini ve
sirimiinii artirmay1 amaglar. Bu amacini gergeklestirmek icin cografi
alanlarda sube acabilecegi gibi, tacir yardimcisi da goérevlendirebilir.
Miisteri sayisinin az oldugu cografi alanlarda sube agma segenegi
tacir icin masrafli olabilir. Bu nedenle pazarlamacilik sézlesmesi
yapmak suretiyle pazarlamaciya yetki vermek ekonomik ve pratik bir
yontemdir. Tlrk Borglar Kanunu (TBK)'nun 448 ile 460. maddelerinde,
hizmet s6zlesmelerinin 6zel bir tiirli olarak pazarlamacilik sézlesmesi
diizenlenmistir. Bu diizenleme yapilirken Isvicre Bor¢lar Kanunu
(iBK)'nun 347 ile 350. maddeleri kaynak alinmigtir. TBK m. 448’de
tanimlanan pazarlamacilik s6zlesmesi; pazarlamacinin siirekli olarak,
bir ticari isletme sahibi isveren hesabina ve isletmesinin disinda, her
tiirli islemin yapilmasina aracilik etmeyi veya yazili anlasma varsa, bu
anlasmada belirtilen islemleri yapmayy, isletme sahibi isverenin de buna
karsilik ticret 6demeyi tistlendigi sozlesmedir.

Pazarlamacilik sozlesmesi, is gorme sozlesmelerinden olan hizmet
sozlesmesinin bir tiridiir. Bu s6zlesmenin yapilmasi, kural olarak
herhangi bir gecerlilik sekline bagh degildir. Ancak bu kuralin bazi
istisnalar1 vardir. Pazarlamaci olarak atanan Kisiye, tacir adina s6zlesme
yapma yetkisi verilmek isteniyorsa, islem yapma yetkisiyle beraber
yapilacak islem konusunun yazili olarak verilmesi sarttir. Buradaki
yazili sekil zorunlulugu gecerlilik seklidir. Bunun sonucu olarak yazil
sekil kuralina uyulmamis ise islem kesin hiikiimsiizdiir. TBK m. 453/1’e
gore belirli bir pazarlama alaninda ya da miisteri ¢evresinde faaliyet
gosteren pazarlamacinin tekel hakkinin kaldirilmasi da yazili sekle
uyularak yapilmalidir. Ayrica TBK m. 454 /2’ye gore, licretin tamaminin
veya dnemli kisminin komisyondan olusacagina iliskin anlasmanin yazili
sekilde yapilmasi gecerlilik seklidir.

TBK m. 452/2’ye gore pazarlamaci islem yapmaya yetkili kilinmissa,
tlim olagan hukuki islem ve fiilleri gerceklestirebilir. Olagan islemler,
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sozlesme konusu edimin ifasina hizmet eden ve taraflar1 bu sé6zlesme
ile ulasmak istedikleri hedefe gotiirecek biitiin islemleri kapsar. Ancak
tahsilat yapmak, 6deme giinlerini degistirmek, sézlesmeyi feshetmek,
sozlesmeden donmek, maliyetin altinda satis ve yliksek oranda indirim
gibi ifa amaci disinda kalan ve sdzlesmenin sona ermesi neticesini
doguran olagan islemler kapsamina girmeyen islemler icin 6zel yetki
aranir. Pazarlamacinin yetkileri, isveren tacir tarafindan yazili sekilde
tek tarafh olarak sinirlanabilir veya geri alinabilir. Pazarlamaciya verilen
yetki, Ug¢linci kisilere degisik yol ve araglarla duyurulmus ise sinirlama
ve geri alma isleminin de esdeger yol ve vasitalarla duyurulmasi
gerekir. Bu duyuru yapilmazsa, TBK m. 42/3 geregince, pazarlamacinin
yetkisinin sinirlandigi ya da geri alindigl iyiniyetli tiglinct kisilere karsi
ileri stiriilemez. Bu sinirlandirma ve geri alma isleminin pazarlamaciya
da bildirilmesi gerekir. Aksi takdirde isveren tacir veya halefleri, ticiinci
kisilerin yetkinin geri alindigin1 veya sinirlandigini bildikleri durum
hari¢, pazarlamacinin yapmis oldugu hukuki islemlerin sonuclariyla
baghdir.

Anahtar Kelimeler: Pazarlamacilik, Hizmet Soézlesmesi, Tacir
Yardimcisi, Sekil, Yetki.
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EVALUATION OF THE EXCLUSIONS TO THE FREEDOM OF SHAPE
RULE IN MARKETING CONTRACT

Abstract

In the rapidly developing and globalizing business life, the merchant
aims to increase the sale and release of his goods in order to reach
customers outside the center of his commercial enterprise. In order
to realize this purpose, it may open branches in geographical areas
and may appoint assistant merchants. The option to open branches in
geographic areas where the number of customers is low can be costly
for the trader. For this reason, it is an economical and practical method
to authorize the marketer by making a marketing contract. In Articles
448 and 460 of the Turkish Code of Obligations, marketing contracts
are regulated as a special type of service contracts. While making this
regulation, articles 347 and 350 of the Swiss Code of Obligations were
taken as a source. In Turkish Code of Obligations marketing contract
defined in 448; It is the contract in which the marketer undertakes to act
as an intermediary in the execution of all kinds of transactions, on behalf
of and outside the business of a commercial business owner employer,
or, if there is a written agreement, to perform the transactions specified
in this agreement, and to pay a fee for the business owner-employer.

A marketing contract is a type of service contract, which is one of the
employment contracts. As a rule, the conclusion of this contract is not
dependent on any form of validity. However, there are some exceptions
to this rule. If the person appointed as the marketer is to be authorized to
make a contract on behalf of the merchant, the subject of the transaction
to be made together with the authorization to take action must be given
in writing. The written form requirement here is the form of validity. As
a result, if the written form rule is not complied with, the transaction is
null and void. According to 453/1 in Turkish Code of Obligations, the
abolition of the monopoly right of the marketer operating in a certain
marketing area or in the customer’s environment must also be done in
accordance with the written form. In addition, According to 454/2, it is
valid to make an agreement in writing that all or a significant part of the
fee will consist of the commission.

If the marketer is authorized to transact in accordance with 452/2
in Turkish Code of Obligations, he may perform all ordinary legal
transactions and actions. Ordinary transactions include all transactions
that serve the performance of the contractual act and will lead the parties
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to the target they want to achieve with this contract. However, special
authorization is sought for transactions that do not fall within the scope
of ordinary transactions, such as making collections, changing payment
days, terminating the contract, returning from the contract, selling below
cost and high discount, which are out of the scope of the performance
and result in the termination of the contract. The powers of the marketer
may be limited or withdrawn unilaterally by the employer merchant
in written form. If the authorization given to the marketer has been
announced to third parties in different ways and means, the restriction
and withdrawal process must also be announced through equivalent
means and means. If this announcement is not made, Pursuant to 42/3
in Turkish Code of Obligations, it cannot be claimed against third parties
in good faith that the marketer’s authority is limited or withdrawn. This
limitation and withdrawal must also be communicated to the marketer.
Otherwise, the employer, the merchant or his successors are bound by
the results of the legal actions taken by the marketer, except in cases
where third parties know that the authorization has been withdrawn or
limited.

Keywords: Marketing, Service Contract, Merchant Assistant, Form,
Authority.
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AILENIN EKONOMiK VARLIGININ KORUNMASI iCiN TURK MEDENI
KANUN md.199’a GORE TASINIRLAR UZERINDE ALINABILECEK
TEDBIRLER

Dog. Dr. Sabiha G6k¢ce CANARSLAN KARAKUL
Tekirdag Namik Kemal Universitesi Hukuk Fakiiltesi

ORCID ID: 0000-0002-7334-1872

Ozet

Kisiler, evli olup olmalarindan bagimsiz sekilde hukuki islemler
gerceklestirebilirler. Tirk Medeni Kanunu (TMK) md.193’e gore
kanunda aksine hiikiim bulunmadikea evli kisilerin hukuki islemlerinin
sadece evli olmalari sebebiyle sinirlanmasi miimkiin degildir. Ancak TMK
md.193 ve devami hiikiimlerinde, evlilik birliginin korunmasi amaciyla
bazi tedbirlerin alinabilecegi ortaya koyulmaktadir. Bu kapsamda TMK
md.199’da eslerden birinin, ailenin ekonomik varliina zarar verme
sonucu dogurabilecek islemlerinin veya evlilik birliginden dogan
mali ylkiimliiliklerin yerine getirilmemesine yonelik faaliyetlerinin
sinirlanmasina imkan taninmaktadir.

TMK md.199’a gore eslerden birinin talebi {izerine hakim tarafindan
verilen kararla birlikte yapilacak tasarruflar, diger esin rizasina tabi
olacaktir. Elde edilmek istenen yararin asilmamasi i¢in sinirlamanin,
aile birliginin korunmasi amacina yonelik, ciddi ve orantili olmasi
gerekmektedir. S6z gelimi esin malvarliginin belirgin bir sebep
olmaksizin azalmasi, evlilik disi iliskiye girilmesi, mali durum hakkinda
bilgi gizlenmesi, sahip olunan tasinmazin piyasa degerinden diisiik
bedelle satilmak f{izere ilana ¢ikarilmasi gibi durumlar tehdidin ciddi
oldugunu gostermektedir. Ote yandan esin mesleki faaliyetlerinin zarar
gormemesi icin sinirlamalar da orantililik ilkesi geregince dikkatle
degerlendirilmelidir. Sinirlanacak malvarligi degerlerinin konusunu
banka mevduat hesabi, emeklilik maasi, ev esyasi, otomobil gibi
tasmirlar veya TMK md.194 ile 6zel koruma altina alinan aile konutunun
disindaki tasinmazlar olusturabilir. TMK md.199'da belirtilen
tedbirlerin alinabilmesi i¢in esler arasindaki malvarligi rejiminin 6nemi
bulunmamaktadir.

Anahtar Kelimeler: Evlilik, Malvarligi, Riza, Es, Orantililik flkesi.
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MEASURES ON MOVABLE PROPERTIES FOR THE PROTECTION OF
ECONOMIC ASSETS OF THE FAMILY ACCORDING TO ARTICLE 199
OF THE TURKISH CIVIL CODE

Abstract

Individuals can enter into legal transactions regardless of their marital
status. According to Article 193 of the Turkish Civil Code (TCC), unless
otherwise provided by laws, legal transactions of married persons
cannot be limited on the sole ground of their marital status. Nevertheless,
Article 193 et seq. of the TCC provides that some measures shall be
taken for the protection of the union of marriage. In this context, Article
199 of the TCC provides that power of disposition of one spouse can be
limited which could result in damaging economic assets of the family or
preventing fulfilment of a financial obligation stemming from the union
of marriage.

According to Article 199 of the TCC, upon the request of one of the
spouses and by the decision of the judge, the power of disposition for
certain assets can only be used with the consent of the other spouse.
In order not to exceed the required benefit, the limitation should aim
at protecting the union of family, it should be serious and proportional.
For instance, an unreasonable decrease in property assets of one of the
spouses, extramarital relations, concealing information on financial
situation, offering an immovable for sale below its market value are
available examples to demonstrate the seriousness of the threat. On the
other hand, restrictions on the power of disposition should be diligently
assessed in line with the principle of proportionality in order not to affect
professional activities of the spouse. The subject matter of the limited
property values shall be movables such as bank deposit account, pension
benefit, household items and motorcar or an immovable other than the
matrimonial home particularly protected under Article 194 of the TCC.
The property regime agreed upon by the spouses is not significant for
establishing measures provided under Article 199 of the TCC.

Keywords: Marriage, Property, The Consent, Spouse, Principle Of Pro
portionality.
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INTERNET BANKACILIGINDA BANKANIN SOZLESMEDEN DOGAN
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Ozet

Gilintimtizde teknolojinin gelismesi ile birlikte, bas déndiirticii olarak
nitelendirebilecegimiz bir¢cok gelisme yasanmistir. Bankalar da bu bas
dondiiriicii olarak nitelendirdigimiz gelismelerden nasibini almistir.
Internet bankaciligin, giiniimiizde bircok kisinin faydalandig bir hizmet
olarak ifade etmek miimkiindiir.

Bor¢ doguran kaynaklarin en basinda sozlesme gelmektedir.
Sozlesmeler kurulduklar1 andan itibaren taraflara bazi ytkiimliiliikler
yuklerler. Bankalar da miisterileriyle sunduklari hizmetler i¢in s6zlesme
yaparlar. Bu sozlesmelere “bankacilik sdzlesmesi” ad1 verilmektedir.

Bankanin hem internet bankaciligt hizmet soézlesmesinden hem
de web sitesi araciigiyla gerceklestirdigi bankacilik islemlerinden
kaynaklanan yiikiimlilikleri vardir. Calismamiz internet bankaciligini
konu aldig i¢in sadece internet bankaciliginda, bankanin sézlesmeden
dogan yiikiimliiliikleri tizerinde durulacaktir.

Bankanin, internet bankaciligindan kaynaklanan yiikiimliliikleri;
bilgi verme aydinlatma, hizmetin geregi gibi yerine getirilebilmesi icin
onlem alma ve sistem hatalarini giderme olarak temelde iice ayrilarak
incelenebilir. Bunun disinda yapilan baska ayrimlar da mevcuttur.

Bankanin bilgi verme ve miisteriyi aydinlatma ytkiimliligi internet
bankacilig1 hizmet s6zlesmesi yapilmasindan sonra da devam edecektir.
Banka s6z konusu yiikimliligi miisteriyi bir kere uyararak yerini
getirmis olmaz. Bu noktada internet siirekli gelisen bir mecra olmasi
sebebi ile miusteri gerceklesebilecek yeni tehlikelere karsi stirekli
uyarilmalidir.

Banka, internet bankacilifi hizmetinin yriitiilebilmesi icin gerekli
tedbirleri almakla ylikiimliidiir. Miisterinin kullanici ad1 ve sifresinin
liclincti kisilerin eline gecmesini dnleyecek giivenlik tedbirlerini almak
zorundadir. Banka, gerekli giivenlik yazilimlarini gerekirse iicretsiz
olarak miisterilerine sunmalidir. Bankanin tedbir alma yikiimliligi
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her gecen giin degismekte ve gelismektedir. Konu ile ilgili yarg: kararlari
ve karsilastirmali hukuktaki gelismelerden ¢alismamizda detayl olarak
bahsedilecektir.

Bankanin bir diger yiikimliliigi ise, sistem hatalarini ve eksiklerini
giderme yiikiimliliigiidir. Bankanin Internet bankaciligi hizmet
sozlesmesinden kaynaklanan en dnemli yiikiimlaligi, bir diger deyisle
asli edim yiikiimii web sitesinde taahhiit ettigi Internet bankacilig
islemlerinin web sitesi {lizerinden yapilabilmesini her durumda
saglamaktir. Sistem hatasi sebebi ile zarar ugrayan miisterinin zarari
sozlesme hiikiimlerinin ihlaline dayanilarak ¢oziilecektir. Bu konu
ile ilgili Yargitay'in ve Alman Mahkemelerinin cesitli kararlarina
deginilecektir.

Anahtar Kelimeler: Banka, Internet Bankaciligi, Sozlesme,
Yiikiimliilik, Karsilagtirmali Hukuk.
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CONTRACTUAL OBLIGATIONS OF THE BANK IN INTERNET
BANKING

Abstract

Today, with the development of technology, there have been many
developments that we can describe as dizzying. Banks, too, have had
their share of these dazzling developments. It is possible to express
internet banking as a service that many people benefit from today.

Contracts are the primary source of debt. Contracts impose certain
obligations on the parties from the moment they are formed. Banks also
make contracts with their customers for the services they provide. These
contracts are called “banking contracts”.

The bank has obligations arising from both the internet banking
service contract and the banking transactions it carries out through the
website. Since our study is about internet banking, we will only focus on
the contractual obligations of the bank in internet banking.

Obligations of the bank arising from internet banking; It can be basically
divided into three as giving information, lighting, taking precautions for
the proper performance of the service and eliminating system errors.
Apart from this, there are other distinctions made.

The obligation of the bank to provide information and inform the
customer will continue after the conclusion of the internet banking
service contract. The bank does not fulfill the said obligation by warning
the customer once. At this point, since the internet is a constantly
evolving medium, the customer should be constantly warned against
new dangers that may occur.

The Bank is obliged to take the necessary measures for the execution of
the internet banking service. It has to take security measures to prevent
the customer’s username and password from falling into the hands of
third parties. The bank should provide the necessary security software
to its customers free of charge, if necessary. The bank’s obligation to take
measures is changing and developing day by day. Judicial decisions on
the subject and developments in comparative law will be discussed in
detail in our study.

Another obligation of the bank is to correct system errors and
deficiencies. The most important obligation of the Bank arising from the
Internet banking service contract, in other words, the main performance
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obligation, is to ensure that the Internet banking transactions that it
has committed on the website can be carried out on the website in any
case. The loss of the customer, who suffered damage due to the system
error, will be resolved based on the breach of the contractual provisions.
Various decisions of the Court of Cassation and German Courts on this
subject will be mentioned.

Keywords: Bank, Internet Banking, Contract, Obligation, Comparative
Law.



1+ inter =1/11

ciijettin

022

nécmetti
erbakan

s
hukuk kongresi * law congr

DiJiTAL BAKIM YUKUMLULUGU VE COCUGUN DiJiTAL
SOSYAL MEDYA KULLANIMI FAALIYETLERINE ODAKLANAN
VELAYET HAKKININ KULLANIMININ SINIRLARI UZERINE BAZI
DEGERLENDIiRMELER

Dr. Ogr. Uyesi Doga Ekrem DOGANCI
Sakarya Universitesi Isletme Fakiiltesi

ORCID ID: 0000-0002-8771-0907

Ozet

Dijital diinyadaki aile ve ¢ocuk iliskilerinin sosyolojik, psikolojik vb.
yonleri yaninda hukukun cesitli alanlar1 acgisinda da farkli boyutlari
bulunmaktadir. Bu hususun hukuku ilgilendiren alanlari arasinda
ozellikle velayet hukuku ve ¢ocuk hukuku zikredilebilir. Velayet hakk:
sadece bir hak olmayip, ¢ocugun menfaatlerini korumaya yoénelik
hak, yetki ve 6devler biitiinii olarak kabul edilmektedir. incelememiz
yonlinden de dijital diinyada velayetin yiriitiimiinde dijital bakim
yiikiimliiliigiinden bahsedilmektedir. incelememizde &éncelikle cocuk
hukukunave velayet hukukunailiskin birtakimilkeleri paylastiktan sonra
velayet hakkinin kullaniminda dijital bakim ytkiimliiligliniin kapsamina
iliskin baz1 tespitlerimizi paylasacagiz. Glinlimiiziin teknolojinin hizl
gelisimiyle ailelerin dijital bakim yiikiimliliigiinii yerine getirmesi hi¢
de kolay degildir. Burada beklenen velilerin sadece ¢ocugu tehlikelerden
korunmasi degil, bunun dtesinde aktif sekilde birtakim faaliyetlerde de
bulunmalaridir. Bu baglamda belli durumlarda birbiriyle gecisli olan
dijital bakim yiikiimliliigiine iliskin koruma, gozetleme ve kontrol,
yasaklama ve kendini gelistirme/egitme unsurlarini aktaracagiz.

Velayet hakkinin ve dijital bakim ytlikiimlilaginin cesitli sinirlar:
bulunmaktadir. Bu durumlardan biri de ¢ocugun dijital sosyal medya
kullanimi faaliyetlerine odaklanan velayet hakkinin kullanimidir.
Velilerin ¢cocugun dijital ortamda faaliyetlerine yonelik miidahalelerinde
kullanilan araglar arasinda ebeveyn Kkontrolii (“parental control”)
uygulamalari veya aygitlar1 da yer almaktadir. Bunlar arasinda konum
bildirme aygitlar1 ve uygulamalari, tarayici gegmisi kontrold, birtakim
internet sitelerine giris engelleyicileri vb. yer alir. incelememizde soz
konusu durumu ¢ocuk hukuku ilkeleri ve dijital bakim ytikiimliiliigiine
iliskin unsurlar baglaminda irdeleyecegiz. Analog diinyada oldugu
gibi dijital diinyadaki faaliyetlerde de ana ilke olan g¢ocugun
yliksek yarari ilkesi 6n plandadir. Bununla birlikte ¢ocugun istiine

1311



312]

=1/11

neéchyettin
yararinin gerceklestirilmesine hizmet eden cocugun Kkisiligine saygi
gosterilmesi ilkesi, oOlcululik ilkesi, velayet hakkina miidahalenin
ikincilligi ilkesi, tamamlayicilik ilkesi gibi ilkelere yapilan vurgunun
seviyesi cocugun dijital sosyal medya kullanimi faaliyetlerine ydnelik
yapilacak miidahalelere iliskin olarak somut olayda degisebilmektedir.
Degerlendirmenin son bolimiinde ise ¢ocuklarin dijital faaliyetlerine
iliskin birtakim durumlar1 da genel hatlariyla 6rnek olarak ele alacagiz.
Bunlar arasinda akilli cep telefonu ve oyun konsollari, anlik mesajlasma
servislerinin kullanimi ve konumuzu ilgilendirdigi yontyle dijital
ortamda tUgtinct kisilerin verilerinin paylasildigi uygulamalar seklindeki
ornekler yer almaktadir.

Anahtar Kelimeler: Dijital Bakim Yikimliligi, Velayet Hukuku,
Ebeveyn Kontrolii Uygulamalari, Cocuk Hukuku, Cocugun Yiiksek Yarari
flkesi.
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SOME CONSIDERATIONS ON THE DIGITAL CARE OBLIGATION AND
THE LIMITS OF THE USE OF CUSTODY FOCUSING ON THE CHILD’S
DIGITAL SOCIAL MEDIA USE ACTIVITIES

Abstract

Family and child relations has different dimensions in the sociological,
psychological fields as well as in various fields of law. Among the legal
areas of this issue, especially custody law and juvenile law can be
mentioned. The right of custody is not only a right, but is accepted as a
set of rights, powers and duties to protect the interests of the child. In
terms of our review, the obligation of digital care is mentioned in the
execution of custody in the digital world. In our review, firstly, after
sharing some principles of child law and custody, we will share some
of our determinations regarding the scope of digital care obligation in
the use of the right of custody. With the rapid development of today’s
technology, it is not easy for families to fulfill their digital care obligation.
What here expected is that the parents not only protect the child from
dangers, but also actively engage in some activities. In this context, we
will convey the protection, surveillance and control, prohibition and
self-development/education elements related to the digital maintenance
obligation, which are interchangeable in certain situations.

Theright of custody and the obligation of digital care have several limits.
One of these situations is the use of custody, which focuses on the child’s
digital social media usage activities. Parental control (“parental control”)
applications or devices are among the tools used by the parents in the
intervention of the child’s activities in the digital environment. These
include geolocation devices and applications, browser history control,
websites blockers etc. In our review, we will examine the situation in the
context of child law principles and elements of digital care obligation.
The principle of the best interests of the child, which is the main principle
in the activities in the digital world as well as in the analog world, is
at the forefront. However, the level of emphasis on principles such as
the principle of respecting the personality of the child, the principle of
proportionality, the principle of subordination of the intervention to the
right of custody, the principle of complementarity, which serve to realize
the principle of the child’s best interests, may vary in the concrete case
with regard to the interventions to be made towards the child’s digital
social media use activities. In the last part of the evaluation, we will
generally consider some situations related to children’s digital activities
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as examples. Among these, there are examples in the form of smart
mobile phones and game consoles, the use of instant messaging services
as well as the general examination of applications where third parties’
data is shared in the digital environment to the extent that it is relevant
to our subject

Keywords: Digital Care Obligation, Custody Law, Parental Control
Practices, Child Law, The Best Interests of the Child Principle
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Ozet

Kisinin ad tzerindeki hakki, kisinin varligiyla baglantili ve ondan
ayrilmaz bir haktir, dolayisiyla kisinin adina yonelik haksiz ihlallerde,
kisinin adi kisilik hakki korumasi altindadir. 4721 sayili Tiirk Medeni
Kanununda adin kapsami icin kullanilan ifadeler genis tutulmustur.
Gergek ve tiizel kisileri birbirinden ayirmaya yarayan isaretler adin
kapsami dahilindedir. Tiizel kisilerin, kendilerini digerlerinden ayirt
edilmeleri ve sahip olduklar1 degerlerin ihlali karsisinda hukuki
ve ekonomik koruma saglamak amaciyla kullandiklar1 ticari ad
ve isaretlerden ticaret unvani, isletme adi ve marka calismada ele
alinmaktadir. Ticaret unvani taciri, isletme adi isletmeyi, marka ise
mal ve hizmetleri tanitmaya, benzerlerinden ayirmaya yarar. Ticaret
unvanlarinin tescil edilmesi durumunda, unvan 6012 sayili Tiirk Ticaret
Kanunu m. 52'ye gore Tiirkiye sinirlari icerisinde 6zel olarak korunur.
Unvan, uluslararasi arenada ise Tirkiye'nin taraf oldugu 1883 tarihli
Sinai Miilkiyetin korunmasina Dair Paris So6zlesmesi hiikiimlerince
korunur. Tescil edilmeyen unvanlar ise haksiz rekabet hiikiimlerince
korunur. Gilinlimiizde doktrinde kabul edilen goriise gore, ticaret
unvani kisilik hakki kapsaminda kabul edilen bir deger oldugu igin
ticaret unvaninin korunmasinda kisilik hakkinin korunmasina iliskin
diizenlemelerden de yararlanilabilir. Yaygin olan goriise gore; ticaret
unvaninin korunmasinda birincil kaynak olarak o6zel hiikiimlerden
yararlandiktan sonra ikincil kaynak olarak sartlar1 olustugu siirece
kisilik hakkinin korunmasina iliskin diizenlemelere basvurulacaktir.
Ticaret unvaninin korunmasina iliskin maddelerin isletme unvanina
da uygulanacagi TTK m.53’te belirtilmistir. Usuliine uygun olarak tescil
ettirilmis isletme adinin tekelci kullanim hakki tescil ettirene aittir. Bu
hak, tescilin yapildig: sicil cevresinde korunur. Sicil ¢evresi disindaki
korumalar ise haksiz rekabet hiikiimlerince saglanir. isletme adinin
TTK'daki 6zel hiikiimler ¢ercevesinde korunamadigi durumlarda, ikincil
kaynak olarak kisilik hakkini koruyucu diizenlemelere basvurulabilir.
Tescil edilmemis isletme adi ancak haksiz rekabet hiikiimleri ile
korunabilir. Marka, bir isletmenin mal veya hizmetlerini baska
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isletmelerin mal veya hizmetlerinden ayirt etmeye yarayan kisi adlari,
sozctkler, sekiller, harfler, sayilar gibi isaretlerdir. Tescil ettirilen marka,
marka sahibine tekel hakki saglar. Tescil ettirilen markalar 556 sayili
KHK kapsaminda korunmadan yararlanabilir. Tescilsiz markalar ise
haksiz rekabet hiiklimleri cercevesinde korunur. Doktrinde markalarin
ada yonelik korunmalardan yararlanip yararlanamayacag ile ilgili farklh
gorisler vardir. Genel gorus ise, markalarin triin tanitimi agisindan adin
gordiigu isleve sahip oldugu, markalara karsi hukuka aykir1 saldir1 s6z
konusu oldugunda, 6zel hiikiimlerin yaninda adin korunmasina iliskin
genel hiikiimlerin de uygulanabilecegidir.

Anahtar Kelimeler: Kisilik Hakki, Tiizel Kisilerde Ad, Ticaret Unvani,
Isletme Adi, Marka.
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NAME AND NAME PROTECTION IN LEGAL ENTITIES WITHIN THE
FRAMEWORK OF PERSONAL RIGHT

Abstract

The right of the person on the name is a right connected with the
existence of the person and is inseparable from him, therefore, the
name of the person is under the protection of the personality right in
unjust violations against the person’s name. The expressions used for
the scope of the name in the Turkish Civil Code No. 4721 are kept broad.
The signs that distinguish real and legal persons are within the scope
of the name. Trade name, business name and brand, which are among
the trade names and signs used by legal persons in order to distinguish
themselves from others and to provide legal and economic protection
against the violation of their values, are discussed in the study. Trade
name serves to promote the merchant, business name for the business,
and brand serves to promote goods and services and distinguish them
from similar ones. The right to use the duly registered and announced
trade name belongs to the owner. In case of registration of commercial
titles, the title is stated in the Turkish Commercial Code no. 6012 art.
According to 52, it is specially protected within the borders of Turkey.
In the international arena, the title is protected by the provisions of the
Paris Convention on the Protection of Industrial Property dated 1883,
to which Turkey is a party. Unregistered titles are protected by unfair
competition provisions. According to the view accepted in the doctrine
today, since the trade name is a value accepted within the scope of the
personal right, the regulations on the protection of the personal right
can also be used in the protection of the trade name. According to the
common view; After making use of the special provisions as the primary
source in the protection of the trade name, the regulations regarding the
protection of the personal rights will be applied as long as the conditions
are met as the secondary source. It is stated in article 53 of the TCC that
the articles regarding the protection of the trade name will also be applied
to the business title. The monopoly right of use of the duly registered
business name belongs to the registrant. This right is protected around
the registry where the registration is made. Protections outside the
registry area are provided by unfair competition provisions. In cases
where the business name cannot be protected within the framework of
the special provisions of the TCC, regulations protecting the personal
rights can be applied as a secondary source. Unregistered business name
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can only be protected by unfair competition provisions. Trademarks are
signs such as personal names, words, shapes, letters, numbers, which
are used to distinguish the goods or services of an enterprise from the
goods or services of other enterprises. A registered trademark provides
a monopoly right to the trademark owner. Registered trademarks can
benefit from protection under the Decree Law No. 556. Unregistered
trademarks are protected within the framework of unfair competition
provisions. In the doctrine, there are different opinions about whether
trademarks can benefit from protections for the name. The general view
is that the brands have the function of the name in terms of product
promotion, and in the case of an unlawful attack against the brands, the
general provisions regarding the protection of the name can be applied
in addition to the special provisions.

Keywords: Personal Rights, Name in Legal Entities, Trade Name,
Business Name, Brand.
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Ozet

Ust hakki (ingaat hakki), Tiirk Medeni Kanunu’'nda diizenlenen ve son
yillarda 6nemi gittikce artan irtifak haklarindan biridir. Sahibine, bir
tasinmazin Ustiinde veya altinda yap1 insa etme veya mevcut olan yapiy1
kullanma hakki veren iist hakki, tasinmaz iizerinde iki ayr1 miilkiyetin
dogmasina yol agmaktadir. Miilkiyet haklarindan biri, iizerinde ist
hakki kurulan ana tasinmaz olup digeri tist hakk: sahibinin miilkiyetinde
olan, tasinmazin iizerinde veya altindaki yapimin miilkiyetidir. Ust
hakki siiresi boyunca, iist hakk: sahibi tarafindan s6zlesme ve kanun
hiikiimlerine gore kullanilan yapi, stirenin sonunda arazi malikine kalir
ve arazinin biitiinleyici parcasi haline gelir (TMK. m. 828). Bu halde, Tiirk
hukukunda kural olarak arsa malikinin tist hakki sahibine bedel 6demesi
gerekmez (TMK. m. 829). Ancak taraflar sozlesmede bedel 6denecegini
de kararlastirabilirler. Taraflar, s6zlesmede kararlastirdiklari bu bedelin
miktarini ve hesaplanis bicimini iist hakkinin kurulmasi i¢in gerekli
olan resmi sekilde yaparlar. Yapilan bu s6zlesme tapu kiittigline serh
verilerek tigiincii Kisilere de ileri